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(i) 
STATEMENT OF QUESTIONS PRESENTED © 


This case concerned the alleged illegal repossession of an auto- 





mobile from the conditional vendee by the holder of the conditional sale 
contract. : 


The questions presented are: 


1b 





Are the communications of a corporation from one of its branches 
to another respecting a matter of its corporate interests entitled to be 


held privileged when such communications are not published outside of 


the corporation's employees? 


II. 





Are the records of the Metropolitan Police Department reflecting 
reports made to it respecting the repossessions of automobiles by persons 
not employed by any agency of the District of Columbia entitled to be 
received in evidence under the Federal Shop Book Rule? | 


Mm. | 
Can a corporation be assessed punitive damages where, acting on 
information that one of the automobiles it was financing might be used to 
violate a confiscatory statute, it caused the vehicle to be repossessed, 
and where, in such a case, no officer or other employee of the corpora- 
tion wielding corporate authority, authorized, directed or ratified such 


repossession? | 


IV. 


Did the admission into evidence of the inter-office communications 
(appellee's Exhibits 5 and 5A and/or the admission into evidence of 
certain Metropolitan Police Records appellee's Exhibits 6 and 6A induce 
the jury to assess punitive damages against the defendant or lead it to 
award such damages in an amount disproportionate tothe award for actual 
damages? | 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,145 


GENERAL MOTORS ACCEPTANCE CORPORATION , 
Appellant, 


EDWARD B. FROELICH, | 

Appellee. 
APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


In 1957, Edward B. Froelich filed his complaint in the District 
Court, charging libel and wrongful repossession of automobile. Answer 


was filed by appellant. 
Upon the issues so joined trial was had, and from an adverse judg- 


ment appellant appeals. 


This Court has jurisdiction of the appeal under Title 28, Sections 
1291, 1292 United States Code. | 
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STATEMENT OF THE CASE 


The appellee, Edward B. Froelich, sued the appellant for damages, 
the complaint consisting of two counts, the first in libel and the second 


for the unlawful seizure of the appellee's automobile. At the conclu- 
sion of the appellee's case in chief, the trial court held upon motion duly 
made by appellant to direct a verdict on the first count of the complaint 
sounding in libel on the basis of, and the determination of the Court the 
action sounding in libel and the evidence produced in support thereof was 
privileged, i.e., that the alleged libel of the appellee by the appellant 
being grounded upon inter-office correspondence of the appellant alone 
and without publication to any outsider not employed by the appellant and 
therefore that on the first count of complaint the appellee could not 
recover damages from the appellant. The Court on appellant's motion 
did direct a verdict for appellant on the first count. In so directing the 
verdict the Court refused to grant the motion of appellant to strike Ex- 
hibits 5, 54, 6 and 6A, in so far as the exhibits might be considered 
evidence in support of the second count alleging the unlawful taking of 
appellee's automobile by appellant. On the other hand, the Court 
permitted and allowed the stated exhibits to be presented to and viewed 
by the jury in support of the second count of the complaint, alleging the 
unlawful seizure of the appellee's automobile allegedly by the appellant 
and to the end of assessing and fixing the damage to the appellee for the 
alleged wrongful seizure of the appellee's automobile under the second 
count of the complaint. 


The statement of the facts of the case briefly are as follows: Ap- 
pellant's agent in Buffalo, New York, received a telephonic request for 
information from an independent agency as to whether or not appellant 
had an interest in a certain automobile then apparently abandoned on a 
street in the District of Columbia; the inquirer represented an organiza- 
tion engaged in repossession work in the District of Columbia area; tele- 
phonic investigation by this employee of appellant in Buffalo resulted in 





3 


his determining that the Springfield, Missouri Branch of appellant held 
a conditional sale contract on the vehicle and he telephoned the Wash- 
ington Branch of the appellant giving it the information contained in ap- 
pellee’s Exhibit 5; the Springfield, .Missouri Branch of appellant later 
sent its inter-office communication (appellee's Exhibit 5A) to appellant's 
Washington Office; in the course of these dealings it appears that the 
source of the matter of narcotics contained in the above mentioned Ex- 
hibits 5 and 5A could not be fixed. : 


| 
One Dewey, holding a license as a private detective in the District 
of Columbia testified he had a "tip" that appellee's car had been sitting 
unused on a city street for quite a while; that he determined that appel- 
lant was the lien holder; that his agency had received, subsequent to this, 
a telephone call from appellant's Washington office to pickup appellee's 
car; that he, Dewey, was first asked by this employee of appellant "Is 





this Dewey with the Bureau of Narcotics"?, that as a result of this tele- 
phone call one of Dewey's agent's took possession of the car May 11, 1957; 
that on May 11, 1957 appellee telephoned Dewey who informed appellee 
that he had appellee's car; that he, Dewey, had never met the appellant's 
employee, who, he claimed, had authorized him to pick up the car. 


The Court admitted in evidence appellee's Exhibits 6 and 6A, being 
the Metropolitan Police Department's Record Book of reported reposses- 
sions. | 


Appellant timely objected to the admission in evidence of Exhibits 5, 
5A, 6 and 6A; as to 5 and 5A on the ground that they were privileged com- 
munications and as to 6 and 6A on the ground that they were not admis- 
sible under the Federal Shop Book Rule. | 





Appellant's evidence was that it had at no time authorized the taking 


of the vehicle by Dewey. 


Appellant timely moved for directed verdict and moved the Court to 
take from the jury's consideration the question of punitive damages, all 
said . motions being overruled. ! 
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STATEMENT OF POINTS 
I. 
The overruling by the Court of the defendant's Motion to direct a 
verdict in favor ‘of the defendant at the close of all the evidence. 
IL. 


The error of the Court below to fail to instruct the jury that under 
all the evidence in the case as presented, it could not consider or assess 


punitive damages. 
If. 
The error of the trial court to strike from the record and the con- 


sideration of the jury appellee's Exhibits No. 5, 5A, 6 and 6A, for all 
purposes. 


IV. 


The error of the Court below and the refusal of said Court to in- 
struct the jury that in its consideration of the claim of the appellee for 
wrongful repossession of the automobile that the jury should disregard 
appellee's Exhibits No. 5, 5A,.6 and 6A for all purposes. 


V. 


That the verdict of the jury based upon all the evidence is contrary 
to the law; that the verdict is contrary to the evidence; that the verdict 
was contrary to the weight of the evidence and that the amount of the 
verdict of the jury was excessive. 


VI. 


That the verdict of the jury awarding plaintiff $150.00 compensa- 


tory damage and the sum of $2500.00 punitive damages was apparently 
based upon the consideration by the jury of Exhibits No. 5, 5A, 6 and 6A 
resulting in prejudice, bias, incitement and resentment against the de- 
fendant below, appellant here. 





9) 
SUMMARY OF ARGUMENT 


The appellee's automobile was taken off the city streets of Wash- 
ington, D.C. by one Dewey, a private detective, on to wit, May 10th or 
llth during the night time. The witness, Dewey, testified for the ap- 
pellee that he or one or more employees of the witness had the auto- 
mobile under surveillance on the street from which taken from May Ist, 
1957, or prior thereto; that the witness, Dewey, for reasons unknown and 
unexplained, contacted another or different private detective agency in 
Buffalo, New York to make inquiry of appellant's office in! that city as to 
whether appellant had any interest in the automobile. As a result of the 
Buffalo, New York agent of the witness, Dewey, contacting appellant's 
office in said city, it did develope that the appellant did have and own a 
conditional sale contract executed by the appellee and that said contract 
of conditional sale was located in the Springfield, Missouri office of the 
appellant with a minor balance on the contract but that the! said contract 





was not in default in payment. By reason of the first contact by appel- 
lee's witness, Dewey, and subsequent conversations of the said Dewey's 
agent in Buffalo, New York, and the several offices of the appellant, the 
matter of narcotics was mentioned in connection with the finding and 
locating of the automobile of the appellee by the witness, Dewey, on the 
streets of Washington, D.C. Inter-office communication was had by 
the Buffalo, New York office of the appellant with its offices in Washington, 
D.C. and Springfield, Missouri and by the Springfield, Missouri Office of 
appellant with its Washington, D. C. branch office pertaining to the auto- 
mobile, the appellee and the information stated and provided by appellee's 
witness, Dwey. The witness, Dewey, testified that prior to the night of 
May 10 or early in the morning of May 11th, 1957, that he, the witness, 
Dewey, was authorized by the appellant through an employee of the ap- 





pellant's Washington, D.C. office to seize and repossess the automobile 
which the witness accomplished. Thereafter, the witness, Dewey, stored 


the automobile early Saturday morning, May 11th in the State of Virginia. 
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On the other hand, appellant through its witnesses denied any authoriza- 
tion to the witness Dewey to seize and repossess the automobile since 
there was no reason to seize the same except for the information passed 
to the appellant by the witness, Dewey, or his Buffalo, New York agent or 
counterpart, to wit; that the automobile was used unlawfully in some man- 
ner connected with narcotics, of which the appellant had no other, or 
personal knowledge; that as a result a telephone conversation between the 
Buffalo office of appellant and its Washington, D.C. office was copied in 
the latter office and a form of the company for inter-office use was for- 
warded by the Springfield, Missouri office to its Washington, D.C. office, 
for information and use in making any necessary investigation of the ap- 
pellee and the use of the automobile. 


The complaint was in two counts. The first count was in libel and 
appellee introduced Exhibits 5, 5A, 6 and 6A to support appellee's count 
of libel. At the conclusion of appellee's case below, on motion of appel- 
lant, defendant below, the Court directed a verdict for the appellant on 
the libel count and this ruling is not being questioned in this appeal by the 
appellee. The appellant also requested the Court below to rule that the 
stated exhibits, based upon original objections made at the time of their 
introduction into evidence, to strike the exhibits from the case in so far 
as count #2 was'concerned. This count #2 was based upon the wrongful 
and unlawful taking of the automobile from the city streets by the appel- 
lant. The Court refused to strike the exhibits as requested by the appel- 
lant and allowed the same to be-considered by the jury in connection with 
consideration by the jury of count #2 of the complaint. Appellant argued 
in the Court below and takes the position here that consideration by the 
jury of the stated exhibits was highly prejudicial to the appellant; that the 
consideration of the same was unwarranted under the rules of evidence 
and the law pertaining to the question raised by the second count of the 
complaint and the jury was patently influenced by such stated exhibits and 


that consideration of the same was the cause of the jury's finding in favor 
of the appellee.! Verdict was returned by the jury in favor of the appellee 
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in the sum of $2,500.00 punitive damages and $150.00 compensatory 
damages. Motion to set aside the verdict, or for a verdict non obstante 
veredicto was seasonably filed by the appellant and the same was over- 
ruled by the Court below. Thence this appeal. | 


ARGUMENT 


i 
Count #1 of the complaint is in libel. Appellee alleged that by 


reason of certain communications passing between the offices of appel- 
lant in Buffalo, New York, Springfield, Missouri and Washington, D.C. 
and without showing or proving that such communications were either libel- 
ous or that the same were published to any other or additional person 
other than as an inter-office communication, that appellee was libeled. 
To prove the libel the appellee offered in evidence Exhibit 5, the same 
being a clerical long-hand transcript of a telephone call by appellant's 
Buffalo, New York office to its Washington, D.C. office wherein it was 
purported to show that the appellant's Buffalo, New York office had 
certain information respecting appellee, or appellee's automobile, both 
then located in Washington, D.C., and requesting that the appellant's 
Washington, D.C. office contact one F. Dewey witha Washington, 1 Da Oe 
telephone number and allegedly connected with the Washington, D. C. 
Metropolitan Police Department. This:telephonic communication duly 
received was placed in the hands of employee representative of appellant 
in Washington, D.C. on Thursday, May 9th or Friday, May 10th, 1957. 
In said telephonic communication shown to be dated as received May 10th 
(Friday) but noted to have been given to one Washington, D.C. employee 
of appellant on May 9th, included a statement that the Buffalo office was 
requesting the Springfield, Missouri office of appellant to forward from 
Springfield, Missouri the next day additional information form designated 
#582 for the information of the Washington, D.C. office of appellant. It 
was testified by employees of appellant that when such form (#582) Ex- 





hibit of appellee No. 5A, was received that it was on Saturday, May 10 
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when the office of appellant was closed for all business, or on May 12, a 
Monday, at least forty eight (48) hours after appellee's automobile had 


been removed from the Washington, D. C. streets. 


Upon motion duly made by appellant at the conclusion of appellee's 
case the trial Court ruled that both noted and referred to documents came 
within the law of libel privileged communications and granted the motion 
of the appellant for a directed verdict on the first and libel count of the 
complaint. However, the Court refused to strike the two noted exhibits 
from the case as requested, ruling that the stated exhibits were material 
and admissible to the second count of the complaint charging the illegal 
or wrongful repossession of the appellee's automobile. Appellant is 
convinced and here complains that the lower Court erred in not striking 
the noted two exhibits from consideration of the jury for all purposes and 
that the Court's refusal to strike was definitely prejudicial to the appel- 
lant in allowing the same to be seen and considered by the jury in con- 
nection with the second count of the complaint. 


The second count of the complaint charged that appellant wrongfully 
and without the knowledge of the appellee, on the night of May 10 or early 
in the morning of May 11, 1957, took and carried away appellee's auto- 
mobile under the guise of legal repossession under the terms of the con- 
ditional sale contract. The appellant in its answer and through witnesses 
produced by it denied that it had anything to do with the taking of appellee's 
automobile from the Washington, D. C. streets by or through any em- 
ployee, servant or agent. In support of this count of unlawful taking by 
the appellant of appellee's automobile from the city streets of Washington, 
D.C. the appellee as plaintiff below called as a witness one Edward Dewey 
(JA. 9). Mr. Dewey testified that he had a tip that a automobile had 
been sitting for quite a while on the public street without being moved; that 
the witness checked the license number and from this found that the lien 
holder was General Motors Acceptance Corporation of Buffalo, New York; 
that this was discovered by writing to the Motor Vehicle Division of the 
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State of New York in Albany, New York (J.A. 10); that as a result of 
obtaining this information the witness, Dewey, sent a letter to a (his) 
agent in Buffalo, New York, requesting that such agent for the witness 

_ inquire of General Motors in Buffalo if the automobile was wanted by that 
company; that some five days later or about the 8th day of May, 1957, 





the office of the witness located in Hyattsville, Maryland had a telephone 
call from the office of the appellant in Buffalo, New York, and that a Mr. 
Bentley of appellant's company had made the call; such call was received 
in the regular course of the business of the witness by the’ wife of the 
witness; that later the witness, Dewey, on the morning of Friday, or 
Saturday, May 10th, or May 11th received a call from the office of ap- 
pellant in Washington, D.C. requesting that the witness, Dewey, recall 
the appellant at its Washington, D.C. office and talk to one Ellis desig- 
nated as an employee of appellant; that the witness, Dewey, did call the 
office of appellant in Washington, D.C. and talked with Mr. Ellis of 
General Motors Acceptance Corporation; that after some Convecsation to 
the effect as to whether the witness, Dewey, was with the Bureau of 
Narcotics (JA 14) and the denial by the witness, Dewey, that he was with 
the said Bureau and the statement by him to the employee, Ellis, that the 





witness, Dewey, was a private detective; that the witness, Dewey, was 
then asked by the employee of appellant, Ellis, if the witness knew about 
the Froelich automobile and that the witness's answer was that he did. 

At this point in his testimony the witness, Dewey, stated that the employee, 
Ellis, requested of him, the witness that he (Ellis) wanted the automobile 


and for us to go ahead and pick.it up; that the automobile was picked up 





by or through an agent of the witness on the morning of May 11th, 1957. 


Upon cross-examination by counsel for the appellant the witness 
testified that he had never met Mr. Ellis personally before a telephone 
call made to the office of the witness on Friday, May 10th, 1957 (J.A. 
20); that the witness had known some people in the Washington office of 


General Motors Acceptance Corporation some six months before the 


| 
month of May, 1957, but that the witness could not be sure that any person 


| 
| 
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he had previously talked with at General Motors Acceptance Corporation 
was the Mr. Ellis that he subsequently talked with over the telephone in 
May, 1957 (J.A. 21, 22). The witness, Dewey, on further cross-exam- 
ination testified that he, the witness had located the automobile of appel- 
lee on the streets of Washington about ten days prior to May 10th, 1957, 
through "One of the boys brought the tag number in and said he had been 
working that area and had seen a car sitting for four or five days and 
hadn't been moved"; that the "man" gave the witness a ticket and stated 
that the automobile had been sitting in the location or position quite a few 
days; that the ''man" (agent or employee of the witness) gave the witness 
the ticket on or about the 1st day of May, 1957 (J.A. 27, 28); that the 
witness stopped everything at his office awaiting a call from Mr. Ellis, 
who had first called the witness's office by telephone from the Washington, 
D.C. office of the appellant, on Friday, May 10th at approximately 10 
a.m. in the day; that Mr. Ellis advised the witness,;Dewey, that he, Ellis, 
desired the automobile picked up; that Mr. Ellis gave no reason for re- 
questing that the witness pick up the automobile from the street; that 
since the witness knew where the automobile was located, Mr. Ellis 
authorized the witness to pick the same up and take it from its standing 
location; that Mr. Ellis requested the charge for picking the automobile 
up and was told by the witness that the charge would be $35.00 (J.A. 28, 
29); that the witness on his own responsibility stored the automobile at 


#6920-Lee Highway, in the State of Virginia, with Alcorn Motor Company 


on his own volition and without direction so to store the automobile (J.A. 
29, 30). 


The witness further testified that on Saturday, May 11th, 1957 (J.A. 
30-32), the plaintiff got in touch with the witness by telephone through 
the Washington Metropolitan Police Department requesting information 
on the whereabouts or location of the automobile. The witness further 
testified that he, the witness, on the following Monday, May 13th advised 
the appellee by telephone to contact the Washington, D.C. office of appel- 





11 
lant for discussion of why the witness had removed the automobile from 
the streets and taken the same to the State of Virginia. In cross -exam- 
ination of the witness, Dewey, called by the appellee, that on or about 
May Ist, 1957, the witness had received a "tip" from the Metropolitan 
Police Department (J.A. 33) that the automobile of appellee was abandoned 
on the streets; that as a result of this information conveyed to or received 
by the witness, Dewey, the witness wrote the letter (Appellee's Exhibit #1) 
and that his office generally wrote twenty such letters per week on 
abandoned cars in the District of Columbia (J.A. 33); that the witness did 
not know on May lst, 1957, how he received the information that the auto- 
mobile had been abandoned by anyone (J.A. 34). Witness, Dewey, when 
questioned regarding Appellee's Exhibit No. 1 and the reference “to the : 
chattel mortgage in the car it had been financed by General Motors in 
Buffalo", stated that he did not enter the car and that he did not know 
where the information came from and denied that the witness had any 
records that would show where the record came from that the car had 
ever been financed by General Motors Acceptance Corporation, on to wit; 
May ist, 1957; that the witness never saw the chattel mortgage of which 
he: wrote (Appellee's Exhibit No. 1); that the witness did not know and 
was not familiar how one of his employees or agents entered the auto- 
mobile on May 11th, 1957. | 


The witness for the plaintiff testified that his office records showed 


or indicated that the automobile of the appellee was registered in the 
State of Missouri and had Missouri tags on it when taken from the streets 
of Washington, D.C. (JA 38). No explanation was given by the witness, 
Dewey, for the appellee or upon cross-examination why he could or might 
have determined that the automobile was from Buffalo, New York, or 
that the appellant there or anywhere else could or might have had a chat- 
tel mortgage or conditional sale contract secured by the automobile of 
the appellee. The witness for the appellee, Dewey, testified that from 
January 1, 1956, to the date of this trial his day and office books of 
employment showed he had been employed by the appellant to repossess 
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an automobile. in the Metropolitan area of Washington on only this one 
occasion. The witness stated that the automobile was returned to ap- 
pellee in the State of Virginia on May 10 or 11, 1957; that the witness 
gave permission to the garage or parking lot, Alcorn Motors to return 
the automobile to the appellee and that the witness did not go to Virginia 
to formally release the automobile to the appellee nor did his agents or 
employees; that the witness did not forward a statement or bill to the ap- 


pellant for his services in the matter either for the agreed $35.00 or any 


other sum whatsoever (J.A. 41). 


The appellant through its several witnesses denied the employment 
of the witness, Dewey, by it through either the Washington, D.C. or the 
Buffalo office to repossess the automobile of the appellee. There was 
no written evidence of such employment or payment for the same by the 
appellant. The evidence is quite clear that the witness, Dewey, operat- 
ing a private investigation agency knew, or was advised regarding the 
location of the automobile some time prior to May ist, 1957, the vehicle 
then located on the Washington, D. C. streets. The first indication or 
evidence that appellant had any rights or interest in the automobile oc- 
curred by reason of a letter from the witness for the appellee, Dewey, 
when the latter wrote a private investigator or detective named Moscato 
in Buffalo, New York, requesting that the recipient of his letter, Moscato, 
inquire of the Buffalo, New York office of appellant as to whether the ap- 
pellant company had any interest in the automobile; that upon inquiry 
there made by the agent Moscato, it developed that the appellant's 
Springfield, Missouri office did own and have a conditional sale contract 
on the vehicle; that there was a minor balance due on the same with pay- 
ments made to date and that neither in the Buffalo or the Springfield of- 
fice was there any knowledge whatsoever of the appellee being engaged 
in any wrongdoing. It was quite apparent from all the testimony adduced 
both by the appellee and the appellant that by reason of the original in- 
vestigation of the automobile by appellee's witness, Dewey, the latter's 
letter to an associate private detective in Buffalo, New York, the agent 
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of the witness, Dewey, in Buffalo, contacting the Buffalo, New York of- 


fice of appellant there, and that office's subsequent telephone communica- 
tion with appellant's Springfield, Missouri office that there came into 
being the suggestion that the appellee was involved in some manner with 


narcotics. 


At the closing of the appellee's case in chief appellant moved for 
directed verdict on both counts of the complaint and further moved to 
strike from the case and the consideration of the jury the [Exhibits 5, OA, 
6 and6A. The Court did direct a verdict for the appellant on the first 
or libel count of the complaint but allowed the jury to consider the second 
count of wrongful or illegal taking of the appellee's automobile by the ap- 
pellant. There was no evidence introduced by the appellee below that 
any officer or director of the appellant had authorized or directed the 
repossession of the automobile of the appellee, or that the seizure and 
taking was thereafter ratified by the appellant corporation. In the case 
of Lake Shore & Michigan Southern Railway Company v. Prentice, 147 
U.S. 97, 101, 37 Law Ed. 97, the Supreme Court determined that a 
corporation to be held liable in punitive damages for an act committed 
by its agent or servant beyond the scope of that agent or servant's employ- 
ment that the corporation cannot be held liable in punitive damages with- 
out the authorization of an officer or managing director, or unless such 
wrongful act has been ratified by an officer of the corporation or an ex- 
ecutive managing director of the offending corporation. In the instant 
case there was no showing whatever that any officer of the appellant 
corporation knew, or had cause to know that the automobile of the appel- 
lee was taken from the streets or that the taking was authorized in the 
first instance, or ratified by the corporation at a subsequent date. At 
most, the authorization to the witness, Dewey, was by means of a tele- 
phone call received by the witness from a clerical employee of the appel- 
lant to repossess the automobile. This Court, in the reported case of 


Chesapeake and Potomac Telephone Co. v. Clay, 194 Fed. 2d 888, 90 
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U.S. App. D.C. 288 (1951) held to the same effect and cited the Supreme 


Court decision in the Prentice case. 


As stated herein, the Court below refused to strike Exhibits 5, 5A, 
6 and 6A from the case and the consideration of the jury, notwithstanding 
the fact that the Court below held that none of the stated exhibits were 
relevant to the count charging libel of the appellee by the appellant. The 
stated exhibits were allowed to go to the jury to support the second count 
of the complaint alleging the unlawful or wrongful taking of the automobile 
from the city streets of Washington, D.C. by the appellant. The appel- 
lant states and argues that the allowance of the noted exhibits for the 
consideration of the jury on the second count of the complaint was pre- 
judicial to the extreme and in the final determination of the case at the 
hands of the jury resulted in a finding by the jury against the appellant. 
The appellant is convinced and argues herein that the noted exhibit com- 
plained of, namely, 5, 5A, 6 and 6A were the important factors and the 
evidence that caused the jury to make its finding that the appellant was 
guilty and responsible for the taking of the automobile from the Wash- 
ington streets and carrying the same to the State of Virginia. Had the 
stated exhibits been excluded as requested by the appellant at the conclu- 
sion of the appellee's case, or at the conclusion of the entire case the 
verdict complained of would doubtless been in favor of the appellant upon 
all the evidence. Appellant complains and argues that if the noted ex- 
hibits 5 and 5A were inadmissible to support count No. 1 of the complaint 
as to libel that the noted exhibits were not admissible as evidence in sup- 
port of the count charging the unlawful taking of the automobile from the 
city streets. It will be recalled that these exhibits were inter-office 
communications of the appellant and so far as was exhibited from the 
evidence had nothing to do with the taking of the automobile of appellee 
or any authority to the witness, Dewey, to so act. 


The Court below similarly held at the close of the appellee's case 
below and after motion of the appellant that Exhibit 6 and 6A while intro- 
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duced and used in support of appellee's charge in the first count of libel, 
should not be stricken from the case but allowed to remain in the case 
for consideration by the jury on the second count of the complaint. These 
documents had no reference to the facts pertaining to who, or whom 
repossessed the automobile from the city streets of Washington, or by 





what authority such direction or authority was obtained from the corpora- 
tion; the exhibits were police department memorandum pertaining to a 
telephone communication, received by said department in the middle of 
the night to the effect that one Louis Lane was repossessing the auto- 
mobile of the appellee for the appellant. As indicated and shown by the 
record the person making the telephone call to the police department had 
never been employed by the appellant, nor had his employer, the witness, 
Dewey, who testified for the appellee whose automobile had been taken 

or repossessed from the Washington streets. Appellant cited to the 
Court below and here cites the authorities supporting its contention that 





the so-called police records admitted in evidence over its objection was 
wrong; that such records should not have been admitted and were pre- 
judicial to the appellant. | 

Federal Shop Book Rule, 1936, 49 Stat. 1561, 


28 USCA 695, 62 Stat. 945, 28 USCA 1732, | 
(Federal Business Records Act) | 


Palmer v. Hoffman, 318 U.S. 109, 63 Sup. Ct. 
481, 87 Law Ed. 645 | 


New York Life Insurance Co. v. Taylor, 
79 United States Court of Appeals, D.C. 66, 
147 Fed. 2d 593 


Clainos v. United States, 
95 United States Court of Appeals, D. C. 
163 Fed. 2d 381 





Gencarella v. Fyfe, 171 USCA, 
1st Circuit, (1948), 171 Fed. 2d 419. 
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CONCLUSION 


The appellant submits that at the conclusion of the appellee's case, 
or at most at the conclusion of all the evidence in the case a verdict 
should have been directed by the trial court for the appellant on both 
counts of the complaint. Also that at the precisely indicated points in 
the testimony and the evidence the appellee's Exhibits 5, 5A, 6 and 6A, 
should have been stricken in accordance with motion made by appellant 


and the same withdrawn from consideration of the jury in accord with the 
ruling of the trial Court of a directed verdict for the appellant on the 


first (libel) count of the complaint. 
Respectfully submitted, 


JAMES E. SHIFFLETTE 
NORMAN E. SILL 
430 Washington Building 


Washington 5, D. C. 
Telephone: NA-8-2880 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


| 
EDWARD B. FROELICH 
215 "O" Street, Southwest 
Washington, District of 
Columbia, 
Plaintiff, 


vs. Civil Action No. 1821 -57 


GENERAL MOTORS ACCEPT- 
ANCE CORPORATION, 425 
13th Street, Northwest, Wash- 
ington, District of Columbia 


Defendant 


RELEVANT DOCKET ENTRIES 
1957 


July 23 Complaint, jury demand 

Aug. 14 Answer 

1959 

Jan. 8 Pretrial proceedings, Pine, J. 
Jan. 27-29 = Trial 

Jan. 29 Verdict and judgment for plaintiff 
Feb. 6 Motion of defendant for new trial 


Feb. 13 Reply of plaintiff to defendant's motion for new trial 
or motion for judgment n.o.v. 


Mar. Memorandum opinion denying defendant's motion for 
new trial, Tamm, J. 


Mar. 9 Order overruling motion for new trial 


Notice of appeal 





[ Filed July 23, 1957] 


COMPLAINT FOR LIBEL; WRONGFUL REPOSSESSION 
OF PLAINTIFF'S AUTOMOBILE 


Count One - Complaint For Libel 

The plaintiff, Edward B. Froelich, respectfully represents 
upon information and belief that the defendant, General Motors Accept- 
ance Corporation, a corporation maintaining offices, a place of business, 
and agents subject to service, at 425 13th Street, North West, Washing- 
ton, District of Columbia, injured, damaged and libelled, willfully and 
maliciously without cause, plaintiff to the extent of FIFTY THOUSAND 
DOLLARS ($50,000.00) by reason of the facts as follows: 

=i 

Sometime shortly before May 10, 1957, the exact times and 
dates are unknown to the plaintiff but known to the defendant and its 
agents, defendant, by and through its agents who were acting within the 
scope of their employment, prepared and disseminated throughout 
their branch offices located in Buffalo, New York, Springfield, Missouri, 


and Washington, District of Columbia, a scurrilous, libellous, and 


defamatory written inter-office communication which stated in substance 
that plaintiff was believed to be and suspected of illegally selling, deal- 
ing in or trafficking narcotics in violation of law. The exact language 
of said communication is known to the defendant and its agents, but is 
unknown to the plaintiff. 

== 

The said accusations contained in the said inter-office communi- 
cation, above-mentioned, were completely false, and has caused plain- 
tiff anxiety, worry and consternation over the effects such communica- 
tion may have upon his career as a soldier, and upon his character and 
reputation in his military and home communities. 

-3- 

The said inter-office communication constituted a printed 
matter, statement, or article which was published by agents of the 
defendant while acting within the scope of their employment, and same 
was false and injurious to plaintiff's reputation and inferred and alleged 
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that plaintiff had committed or been involved in a crime or offense 


involving moral turpitude. 
aT | 

The said communication was libellous per se in that it alleged 
and inferred that plaintiff had committed or was involved in the commis- 
sion of a felony and a crime involving moral turpitude, to wit: posses- 
sion, sale, dealing in, or trafficking narcotics in violation of law. 

WHEREFORE, plaintiff prays for judgment against the defendant 
in the sum of FIFTY THOUSAND DOLLARS ($50,000. 00) and costs for 
maintaining this action. | 


Count Two | 
Complaint For Wrongful Repossession Of Automobile 


The plaintiff, Edward B. Froelich, respectfully represents 
upon information and belief at Washington, District of Columbia, that 
the defendant, General Motors Acceptance Corporation, a corporation 
maintaining offices, a place of business, and agents subject to service 
at 425 13th Street, North West, Washington, District of Columbia, will- 
fully, wrongfully and intentimally damaged and injured plaintiff to the 
extent of FIVE THOUSAND DOLLARS ($5,000.00) by reason of the facts 
as follows: 

=f 

The plaintiff is the owner of a 1953 Ford, Victoria, Hardtop 
Convertible, which had been financed by the defendant corporation 
through its Springfield, Missouri, office where plaintiff sent his pay- 
ments. | 





-2- | 
On or about the 6th of May, 1957, plaintiff sent his regular pay- 
ment which was due on or about the 10th of May, 1957, to the Spring- 
field, Missouri, branch office of defendant. At no timeidid plaintiff's 
May 10, 1957, payment become in arrears and peas at said time 
did not owe any back payments. 





= 
At some time after 7:00 o'clock, P.M., May 10, 1957, and 
6:00 A.M., May 11, 1957, a certain agent of the defendant, acting with- 
in the scope of his employment, whose identity is well-known to the 
defendant but unknown to the plaintiff, went to the home address of the 
plaintiff and wrongfully and without the knowledge and consent of plain- 
tiff removed, took and carried away plaintiff's said automobile under 


the guise of repossessing same from its location in front of 215 "O" 


Street, South West, Washington, District of Columbia. 
-4. 

Three days later, plaintiff located his automobile, the said 
Ford, on the Used Car lot of Alcorn Motors, located at 6920 Lee High- 
way, Arlington, Virginia, and eventually received said automobile in a 
damaged condition, to wit: one of the exterior mirrors had been broken 
off, a new battery had been pilfered, a pair of sunglasses had been pil- 
fered, the right side had a deep scratch running down the door panel 
parallel to the ground, a crack in the windshield, and other minor dents 
and cracks. 

WHEREFORE, plaintiff prays for judgment against the defendant 
in the sum of FIVE THOUSAND DOLLARS ($5,000.00) as compensatory, 
general, actual, and exemplary or punitive damages, and that costs of 
this action be assessed against the defendant. 

/s/ Edward B. Froelich, Plaintiff 


/s/ Roland D. Hartshorn 
Attorney for Plaintiff * * * 
Washington, D. C. 


Plaintiff respectfully demands trial by jury on all issues. 


July 23, 1957. 
/s/ Roland D. Hartshorn * * * 





[ Filed August 14, 1957] 


ANSWER OF DEFENDANT TO COMPLAINT: 
WRONGFUL REPOSSESSION OF PLAINTIFF'S AUTOMOBILE 


Answer to Count One 
First Defense 


The complaint Count One (1) fails to state a cause c action 
upon which retest may be granted. i 





Second Defense 
(Count One) 


1. 2. 3. 4. The defendant denies each and every allegation con- 
tained in the numbered paragraphs of the complaint. : 

(a) The defendant further denies that it injured, damaged, and 
libelled as alleged, wilfully, maliciously and without cause the plaintiff 
and that it injured the plaintiff to the extent of the sum of | FIFTY THOU- 
SAND DOLLARS ($50,000.00) or any sum of money whatsoever. 

(b) The defendant further says that whatever memorandum or 
-inter-office communication was written, prepared or used was prepared 
by the: defendant, or used by the defendant with itself, inter-office, and 
was not published, disseminated, originated or used by the defendant 
outside its business and official offices, whatever the content of such 
inter-office communication may have been and that such inter-office 
communication was not libellous, that it was not wilfully and maliciously 
written and was not damaging to the plaintiff in any way whatsoever. 

The defendant specifically denies that it wrote, published or indicated 
that the plaintiff was suspected of illegally selling, dealing in or traffick- 
ing in narcotics in violation of law. | 

(c) The defendant asks that the answer to the second count of 
the complaint be considered as a part of the answer of the defendant to 
the first count of this complaint as if the same were sl a part of the 
answer to the first count of the complaint. 

WHEREFORE, the defendant having fully answered, demands 
the first count of the complaint against it be dismissed with allowance 
of all costs to the defendant. | 
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Answer to Count Two Of Complaint 
For Wrongful Repossession Of Automobile 
First Defense 
The complaint (count two) fails to state a cause of action upon 


which relief may be granted. 


Second Defense 


The defendant denies it wilfully, wrongfully and intentionally 
damaged and injured the plaintiff in the sum of Five Thousand Dollars 
or any other sum whatsoever. 

1. The defendant neither admits nor denies the.ownership of 
the described automobile; defendant admits it is the owner of a condi- 
tional sale contract signed by the plaintiff and purchased for value by 
the defendant; that it holds the title to the described automobile as 
lienor and admits that plaintiff has made his payments to the Springfield 
office of the defendant. 

2. The defendant admits receipt of payment by the plaintiff for 
the month of May', 1957, the same being due and payable by the plaintiff 
on May 10th, 1957. 

3. The defendant specifically denies that it, acting by or 
through an agent of the corporation wrongfully and without the know- 
ledge of the plaintiff, and without the consent of the plaintiff, removed, 
took and carried away the described automobile from in front of #215 
"O” Street, S.W., Washington, D.C., or that it took, carried away 
or "repossessed" the described automobile from any other place what- 
soever. The defendant says that whomever took, carried away, or 
repossessed the described automobile, if the same was taken, carried 
away or repossessed, did such acts without the defendant's authority, 
order or request; in short, the defendant denies knowing anything 
whatsoever about or regarding the taking or carrying away of the plain- 
tiff's automobile as alleged; the defendant denies ''repossessing" the 
said automobile at any time or place. 

4. The defendant has no knowledge of when how or where the 
plaintiff located the described automobile, or that the same was dam- 
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aged. Defendant denies that it damaged the described automobile and 
denies that it had anything whatsoever to do with the described auto- 
mobile being placed or located in the State of Virginia, County of Arling- 
ton. The defendant has no knowledge of the allegation that the battery 
and other personal property had been pilfered from the described auto- 
mobile and denies that it had anything whatsoever to do with such 
alleged pilfering or destruction. | 

WHEREFORE, the defendant having fully answered the complaint 
demands that the same be dismissed with allowance of all proper costs 
to the defendant. ! 


Norman E. Sill and | 

James E. Shifflette, Attorneys 
for defendant, General Motors 
Acceptance Corporation * * * 
Washington, 5, D. C. 


By /s/ James E. Shifflette 


[ Certificate of Service] 
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TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
January 28, 1959 


The above-entitled cause came on for further trial before the 
HONORABLE EDWARD A. TAMM, a U.S. District Judge, at 10:00 a. m. 


APPEARANCES: 


ROLAND D. HARTSHORN, ESQ. 
for the Plaintiff. 

NORMAN E, SILL, ESQ. 
and: -° 

JAMES E. SHIFFLETTE, ESQ. 
for the Defendant. © 


* * * * * * 


MR, SHIFFLETTE: If it please the Court, yesterday I failed to 
identify one of our witnesses, Mr. James Talley, who represents General 


Motors Company. 

THE COURT: You may ask the jury whether anyone knows this 
witness. 

-MR. SHIFFLETTE: I will ask the jury, do any of you know Mr. 
Talley? 

(No reply. ) 

THE COURT: Very well, you may proceed, Mr. Hartshorn. 

MR, HARTSHORN: May it please the Court, there were certain 
pretrial procedures that the plaintiff instituted to clarify some of the 
issues in this case which would not be contested, and in this relationship 
we requested certain admissions of the defendant and with leave of the 
Court, I would like to read the statements which the defendant has ad- 
mitted. 

THE COURT: Very well. Which ones are you going to read? 

MR. HARTSHORN: Those which the defendant admitted in evi- 
dence. 

THE COURT: I don't think that the answers to all of these inter- 
rogatories are necessary. I think they should be done on a selected 
basis. It would take a half a day to read all these questions and answers. 
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I don't think they are all necessary. | 
MR. SHIFFLETTE: May I suggest to the Court that if any of them 

are going to be read and the answers and propositions submitted, that we 

first have the witnesses take the stand and testify in connection with the 

plaintiff's case. | 
THE COURT: I am not going to tell the plaintiff's counsel the order 

in which I think he should present his case. I think that is entirely up 

to him, but I don't think it is necessary to read all of these interrogatories. 








There is a lot of information in the answers that is surmise and specula- 
tion. You may, on a selected basis, read any that are essential to your 
case. | 

MR. HARTSHORN: Well, suppose at this time I proceed with the 
witnesses and at recess I will select the ones. | 

THE COURT: Very well. | 

MR. HARTSHORN: I would like to call as witness a this time 
Mr. Edward Dewey. 

Thereupon, 

EDWARD DEWEY 
took the witness stand, having been duly sworn, and was examined and 
testified as follows: | 
DIRECT EXAMINATION | 
BY MR. HARTSHORN: 


Q. Will you state your fullname? A. Edward Dewey. 
Q. What is your occupation? A. I run a collection and repossession 


and insurance agency. 
Q. Do you hold any type of license in relation to that? A. Yes. I 
am licensed in the state of Maryland, detective license, and District of 
Columbia. ! 
Q. Is that business what is commonly called a private detective 
agency? A. That is right, sir. 
Q. Now, in connection with your business, did you have occasion 
to encounter the name of Edward Froelich at any time? A. Yes, I did, 
sir. 
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Q. Approximately when was that? A. That was either May of '57, 


either 10th or 11th. 
Q. Isee. Now, how did that first come to your attention? A. We 


had a tip that a car had been sitting for quite a while, hadn't been being 
used. 

Q. Will you speak up just a little louder? A. Yes. We had a tip 
that a car had been setting on the street for quite a few days without 
being moved. 

Q. Isee. A. We checked the license number out on it, found 
that the lien holder was General Motors of Buffalo, New York. 

Q. How was 'that discovered? A. How was that discovered? 

Q. Yes. A. That was discovered by writing Albany. 

MR. SHIFFLETTE: Doing what, sir? 

THE WITNESS: By writing Albany. 

THE COURT: Address the Court. Don't address the witness. If 
you don't understand or hear the witness, address the Court. 

THE WITNESS: That information was made available to us by 
writing the Motor Vehicle Division, of the State of New York. 

BY MR. HARTSHORN: 

Q. Isee. Now, as a result of getting that information, what did 
you do, if anything? A. We wrote our agent. 

THE COURT: Don't say "we."' What did you do? 

THE WITNESS: We sent it to a -- : 

THE COURT: No. What did you do? ~ } 

THE WITNESS: I sent a letter to a agent up in Buffalo, New York,,. 
asking him to contact General Motors to see if the car was wanted. 

MR. SHIFFLETTE: If it please the Court, I can't understand the 
witness. 

THE COURT: Don't talk so fast. Keep your voice up. 

THE WITNESS: Sorry. 

BY MR. HARTSHORN: 

Q. I hand you a document and ask you if you can identify that 
without identifying the contents. A. Yes, sir, this is a letter that I sent 
to Buffalo, New York. 
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MR, HARTSHORN: May I have this marked as Plaintiff's Exhibit? 
THE DEPUTY CLERK; Plaintiff's Exhibit No. 1, for identification. 
(Document marked Plaintiff's 
Exhibit No. 1, for identification. ) 
BY MR. HARTSHORN: | 

Q. Mr. Dewey, you say you recognize this document that has been 
marked as Plaintiff's Exhibit Number 1, for identification? A. Ido, 
sir. | 

Q. That document is what? What is this document? A. Letter 
that I sent to Buffalo, New York. | 

Q. Isee. This is a copy of the original? A. Copy of the original 
letter. | 

Q. Now, subsequent to this document that you sent to Buffalo, New 
York, did you have further dealings with the matter in which you testified 
to? A. Yes, I did, sir. 

Q. Approximately what was the next time that you had any dealings 
connected with that? A. I would say about four or five days after the 
letter was mailed. | 

Q. And what happened, if anything, at that time? A. We had a 
telephone call. : 

Q. Justa moment. You say there was a tetenhorer call received 
by someone? A. Yes, sir. | 

Q. Who was that received the telephone call? A. My wife re- 
ceived a telephone call from General Motors. | 

Q. Now, do you keep any type of records in your business in 
connection with the business itself? A. Yes, on telephone messages we 
just use a little ledger book. We keep account of the calls coming in, 
who calls us. | 

Q. Is that done in the regular course of your business? A. That 
is right, sir. : 

Q. And is it done regularly? A. Done regularly, sir. 

Q. I have a small book which I hand you and ask you if you can 
identify that. A. Yes, SEE right. | 
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Q. Whatis that? A. That's my telephone message book. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 2, for identifica- 
tion. 
(Document marked Plaintiff's Exhibit No. 2, 
for identification. ) 
THE COURT: Will you show the Exhibit to counsel before you ask 
any other questions, Mr. Hartshorn? 
MR. HARTSHORN: Yes, sir. 
THE COURT: Will you show counsel the page or notation that you 
are interested in? Go ahead. 
BY MR. HARTSHORN: 
Q. Now, Mr. Dewey, in connection your relationship to the 


Finance Service Bureau, what is that relationship? A. I own the busi- 


ness. 

Q. You own the business? A. Uh, huh. 

Q. Now, who set up the procedure by which you keep your records? 
A. My wife, sir. 

Q. And under whose authority, did she? A. My authority. 

Q. Now, are you familiar with the manner in which all entries in 
these books are made? A. Yes, Iam. 

Q. Plaintiff's Exhibit No. 2, for identification? A. That is right. 

Q. And you are able to determine the nature of those entries by 
examining the book? A. Iam, sir. 

Q. At this time, I would like to introduce Plaintiff's Exhibit No. 2, 
for identification, in evidence, as Plaintiff's Exhibit No. 2. 

MR. SHIFFLETTE: No objection. 

THE COURT: The Exhibit will be admitted. 

(Plaintiff's Exhibit No. 2, for identifica- 
_ tion, admitted in evidence. ) 
BY MR. HARTSHORN: 

Q@. Mr. Dewey, I would like you to examine Plaintiff's Exhibit No. 2, 
and see if you find any entries concerning the plaintiff therein. A. Yes, I 
do, sir. 

Q. Now, can you tell from reading those -- that Exhibit, what the 
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nature of those entries are? A. I can, sir. 
Q. Now, will you examine the first entry that you in in that book 
and tell me what that is. 
THE COURT: Will you ask the witness for the date? 
BY MR. HARTSHORN: i 
Q. Do you know the date, the approximate date that that entry was 
made? Can you tell OR the records? A. I would say approximately 
about the 8th of May. | 
Q. What was the last entry that you note on there prior to that? 
MR. SHIFFLETTE: I didn't hear the date. 
THE COURT: The witness said. the 8th of May. 
THE WITNESS: _ Approximately 8th of May. 
BY MR, HARTSHORN: 
Q. Now, Mr. Dewey, what did that entry state? ‘A. This Operator 
78, Buffalo, New York, Windsor 4,000, Mr. Bentley. 
Q. Now, what did that indicate to you in relation to the call? 
A. That means General Motors' phone number, and Mr. Bentley was 
the gentleman was calling. | 
Q. Now, did you have a subsequent telephone call entry in that 
book? A, Yes, sir, we were disconnected. My wife was disconnected, 
and I called back, sir. | 
Q. You called back yourself? A. Beg your pardon? 
Q. How, did you call back? A. I called back collect. 
Q. And you asked for what? A. Mr. Bentley. | 
Q. And did anyone answer the phone? A. Yes, Switchboard 
operator. I had to wait a couple of minutes before I was able to talk to 
Mr. Bentley. | 
THE COURT: Would you keep your voice up? 
BY MR. HARTSHORN: 
Q. How did Mr. Bentley identify himself? A. By the name of 
Mr. Bentley. 
Q. Isee. And what transpired at that time? A. He told me 


at that time that he recalled an account and the account had been transferred 
| 
| 
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to Springfield, Missouri, and he would contact the Springfield, Missouri, 
office, and thanked me very much for the information. 

Q. Isee. Now, did you have any subsequent entries in your 
telephone book? A. Yes, I do. : 

Q. And can you tell from the relationship in that book approximately 
what date that was? A. That was either the morning of May the 10th or 
11th. 

Q. Isee. Now, what was the entry that you find there in the book 
at that time? A. Mr. Ellis, General Motors Acceptance Corporation, 
District 7-9375. 

Q. Isee. Now what did that entry mean? A. That means that 
he called me. 

Q. Called your office? A. That is right, sir. 

Q. And that number was left for you to call? A. That number 
was left to call. 

Q. Now, did you at any time subsequently call him? A. Yes, I 
did. I called Mr. Ellis back. 

Q. And what number did you call? A. District number - District 
7-9375. 

Q. Do you know whatnumber that is? A. That is the number for 
General Motors Acceptance Corporation. 

Q. Now, after you called that number, how did you locate the 
person to whom you talked? A. I asked for Mr. Ellis. 

Q. Now did-the person that you talked to acknowledge himself in 
any manner? A. He did, sir. | 

Q. And what did he -- how did he acknowledge himself? A. Mr. 
Ellis of General Motors. 

Q. And what transpired in this conversation? A. His conversation 


was, "Is this Detective Dewey with the Bureau of Narcotics?" 


Q. He said something about a detective, Bureau of Narcotics? 
A. That's right, sir. 

Q. He asked if you were he? A. That's right. 

Q. What did you say? A. I said, "I am not with the Bureau of 
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Narcotics. I am a private detective. " 

Q. And what transpired then? A. Well, he sked | me if I knew 
about the Froelich car. AndI said, "Yes." 

MR. SHIFFLETTE: If it please the Court, I didn' hear the 
witness’ answer. ! 

THE COURT: Do you rae the answer, Madam Reporter? 

(The last answer was read by the reporter. ) | 

BY MR, HARTSHORN: 

Q. Mr. Dewey, would you speak loud enough so that I can hear 
you, please? A. I will try to. ! 

Q. Now, after he asked you if you knew about the Froelich car, 
what else transpired on the telephone? A. Well, he cad he wanted the 
car and for us to go ahead and pick it up. 

Q. And what day was that? A. That was Friday, ‘sir. Friday 
morning, 11th, I believe. 

Q. Was that -- in relation to the time -- I will eet to that later. 
Now, subsequent to this conversation, what happened what did you do? 
A. I put out a pickup order for the automobile. 

Q. You say you put out a pickup order? A. That is right, sir. 

Q. To whom did you put this pickup order? A. Louis Lane who 
works -- who did work for me at that time. 

Q. You say Louis Lane that worked for you at that time? 

THE COURT: Don't repeat every answer. | 

MR. HARTSHORN: Iam sorry. | 

BY MR. HARTSHORN: | 

Q. Now, in relation to this car, did you receive any further in- 
formation? A. Yes. The car was picked up, I believe, : early of the 
morning of the 11th of November, '57. | 

THE COURT: What month? : 

THE WITNESS: I beg your pardon, sir. May 11, 1957. 

BY MR. HARTSHORN: | 

Q. 1957? A. That is right, sir. 


Q. Does your book reflect any entry which would confirm that 
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fact? A. Yes, they do, sir. 

THE DEPUTY CLERK: Plaintiff's Exhibit 3 for identification. 

- (Document marked Plaintiff's Exhibit 
No. 3, for identification) 
BY MR. HARTSHORN: 

Q. Mr. Dewey, Ihand you a book which has been marked Plaintiff's 
Exhibit 3 for identification, and ask you if you can identify it? A. Yes, 
I can, sir. 

Q. What is that? A. That's a list of the repossessed cars that 
we repossessed during the year. 

Q. Now, is that kept in your business? A. That is kept in my 


business, sir. 
Q. How is it kept? A. Entries are made every day or as the cars 


come in, sir. 
Q. They are made as the cars are picked up? A. That is right, 


Q. Is that made in the due coursé-of your business? A. That is 
made in the due course of business. 

Q. Kept current? A. Current. 

Q. The entires are made contemporaneously with the dates? 
A. That's right, sir. 

Q. And you understand that book? A. Ido, sir. 

Q. And by whose authority is that kept? A. By my authority. 

Q. And you are the owner of the company? A. That's right, sir. 

Q. Now, will you look in that book, Plaintiff's Exhibit No. 3, for 
identification, and see if you see any entries relating -- 

MR. SHIFFLETTE: May I see the book? 

THE COURT: You may, but I think we will save time if you let 
the witness find the place that he is going to testify about. 

THE WITNESS: Yes, I found the place. 

THE COURT: Will you show it to the defense counsel? Go ahead, 
Mr. Hartshorn. 

MR. HARTSHORN: At this time I would like to introduce Plaintiff's 
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Exhibit 3 for identification, as Plaintiff's Exhibit 3 in evidence. 

MR, SHIFFLETTE: I would object on this basis, that from exami- 
nation of the record they are seeking to be introduced, it appears there 
is a notation under date of May 1, with the plaintiffs name, and fol- 
lowing the plaintiff's name, the letters "GMAC." : 

Testimony has already been offfered that the information came to 
the witness from Mr. Ellis in connection with this car on the 9th. That 
was the first he had heard of it, had any authority from General Motors 
Acceptance Corporation to do anything. I don't see that this record helps 
any under the date of May 1. | 

THE COURT: I will admit the Exhibit. I think your objection goes 
to the weight in evidence of the Exhibit, rather than its admissibility 
as it's been identified by the witness. | 

I will overrule the objection. Admit the Exhibit. | 

(Plaintiff*s Exhibit No. 3 for identifica- 
tion, admitted in evidence. 
BY MR. HARTSHORN: 


Q. Mr. Dewey, I hand you Plaintiff's Exhibit 3, which has been 
introduced in evidence, and ask you to examine the page which you have 
identified and tell me what you find there in relation to the plaintiff. 

A. I find out -- ! 
THE COURT: Will you keep your voice up. The reporter can't hear 


you. ! 
THE WITNESS: I will try to sir. I find out that we have James B. 
Froelich listed here as a repossession for General Motors Acceptance 
Corporation. | 
BY MR. HARTSHORN: | 

Q. Now, I notice at the top of this the date May 1. A. May 1, 
that's right, sir. | 

Q. What does that indicate? A. That's the starting of the month, 
sir. | 

Q. Starting of the month? A. Of May. 


QQ. And you continued the entries through the whole month in that 
| 
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book? A. That's right, sir. 
Q. Now can you tell whether or not, what date this car was 


actually repossessed by that document? A. I can by my pay slip. I 


beg your pardon, my paid slip where I paid my men. 


Q. Your paid slip will show that? A. That's right. 

Q. I hand you a document which is being marked Plaintiff's Exhibit 
4 for identification -- 

THE DEPUTY CLERK: Plaintiff's Exhibit 4 for identification. 

(Document marked Plaintiff's 
Exhibit No. 4, for identification. ) 
BY MR. HARTSHORN: 

Q. lIask you if you can identify this document? A. I can, sir. 

Q. And what is that, sir? A. This is weekly pay slip of Louis 
Lane and Jimmy Lane. 

Q. Now how is that -- how are those records kept? A. Kept 
weekly, sir. 

Q. And they are kept regularly? A. Regularly. 

Q. In the course of business? A. That's right, sir. 

Q. Is that a business record? A. That's a business record, sir. 

THE COURT: Go ahead. 

MR. HARTSHORN: I would like to tender in evidence Plaintiff's 
Exhibit 4, document which has previously been identified by the witness. 

THE COURT: The exhibit will be admitted. 

(Plaintiff's Exhibit No. 4 for identification, 
admitted in evidence. ) 
BY MR. HARTSHORN: 

Q. Mr. Dewey, I hand you Plaintiff's Exhibit No. 4 and ask you if 
you can tell the date from that exhibit when this automobile was repos- 
sessed. A. My pay slip is marked May the 11th. 

Q. May the llth? A. That's right. 

Q. That is what your records show as the date of repossession ? 
A. That's the last one on the pay slip, so I would say either the 10th 
or 1ith, sir. 
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Q. Now, does that record reflect anything else to you, which, in 

connection with the repossession of this car? A. It does, sir. 

Q. What does it reflect? A. It reflects that I paid my men for 
the repossession. ! 

Q. Isee. Now, when was the first time that you eanonaine con- 
tracted. the plaintiff, Sgt. Froelich? A. Saturday morning, May the 
11th, Mr. Froelich called me and asked me if I did have his car and I 


said, "Yes." 








Q. Isee. Now had you been acquainted with him at any time 


prior tothat time? A. No, sir. 

MR. HARTSHORN: I would like to introduce into eaeics Plain- 
tiff's Exhibit No. 1, which has been previously identified Py the witness 
as a letter which he wrote to Mr. -- 

MR. SHIFFLETTE: No objection. 

‘THE COURT: ane exhibit will be admitted. | 

| (Plaintiff's Exhibit No. 4 for identifica- 
tion admitted in evidence. ) 
BY MR. HARTSHORN: | 

Q. Now, Mr. Dewey, when, if ever, did you hear of anything in 
connection with the plaintiff with reference to narcotics? : A. When Mr. 
Ellis called me. ! 

Q. Had you, yourself, communicated any information to anyone 

along that line prior to that time? A. No, sir, I had not. 

Q. And what was it that Mr. Ellis told you? A. Mr. Ellis called 
and asked me if I was Detective Dewey with the Bureau of Narcotics. 

Q. Is that the same conversation -- is this the same conversation 
-- how many times did you talk to Mr. Ellis, let me put it that way? 

A. Well, quite a few times after the car was repossessed, but only 





once before. : 

Q. Isee. And which call was this? A. This was the first call 
that he made. i 

Q. Is that the same call that you have pr ericusts identified? 
A. That is right, sir. | 

Q. Now, what did Mr. Ellis tell you in reference to the plaintiff? 


1 
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What did he tell you in reference to the plaintiff and narcotics? A. Well, 
he just asked me if I was Detective Dewey with the Bureau of Narcotics. 

Q. Is that the same conversation -- is this the same conversation 
-- how many times did you talk to Mr. Ellis, let me~put it that way? 
A. Well, quite a few times after the car was repossessed, but only 
once before. 

Q. Isee. And which call was this? A. This was the first call 
that he made. ; | 

Q. Is that the same call that you have previously identified? A. That 
is right, sir. 

Q. Now, what did Mr. Ellis tell you in reference to the plaintiff? 
What did he tell you in reference to the plaintiff and narcotics? A. Well, 
he just asked me if I was Detective Dewey with the Bureau of Narcotics, 
and I said, "No." :Then he asked me did I know anything about the 
Froelich car and I said yes I knew where it was. 

Q. What else did he say, if anything? A. He said, "Well, I 


want the car picked up." 
THE COURT: This is repetitious. The witness has previously 


testified to this point. 
BY MR. HARTSHORN: 
Q. Was there anything other than what you have already testified 
to said by the defendant at that time? 
THE COURT: By the defendant? 
MR. HARTSHORN: By the plaintiff at that time? 
THE WITNESS: No, sir. 
BY MR. HARTHSHORN: 
Q. And pursuant to that conversation, you took the steps that 
you have previously -- A. That's right, sir. 
MR. HARTSHORN: I have no further questions, Your Honor, at 
this time. 3 
CROSS EXAMINATION 
BY MR. SHIFFLETTE: _ 
Q. Mr. Dewey, had you--did you ever meet in connection with the 
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taking of the Froelich car from the city streets, did you ever meet Mr. 
Ellis personally? A. No, I did not, sir. | 

Q. So at the time you were first contacted by him {nd you fixed 
that date in May, what date? A. May the 10th, sir. 
Q. And according to the calendar that's a Friday? | A. That's 
right, sir. | 

Q. And Mr. Ellis did not know you at that time? a No, he did 

not. 

Q. You did not know that he was connected or was ee then 
actually by General Motors Acceptance Corporation? A. Yes, I did 
know, -Sir. i 

Q. How did you know that? A. We had talked to General Motors on 


a number of different occasions where we had -- | 





Q. Just one minute, please. I am speaking of you and to you. I 
am asking you now, did you know Mr. Ellis and that he was an employee 
of the General Motors Acceptance Corporation? A. Yes, I did. 

Q. Now, how did you know that? A. Some ea prior to that 
we had located a -- 

THE COURT: Don't say "we." We don't know who "we" is. 

THE WITNESS: I beg your pardon, sir. Some months prior to that 
we had located a car in a garage and passed the information on to 
General Motors. | 

BY MR, SHIFFLETTE: | 

Q. Well, let's assume that, but first of all, how many months prior 
to May of 1957? A. Probably six. | 

Q. And that would place it back in December or November? A. 
Somewhere about that. | 

Q. Now, your story is you located an automobile : a garage? What 





did you do on that occasion? A. I just -- 

MR. HARTSHORN: I object to that, Your Honor. 

MR, SHIFFLETTE: Well, I want to find out -- | 

THE COURT: You may finish your objection. : 

MR. HARTSHORN: It's irrelevant, immaterial and not connected 


i 
| 
| 
| 
| 
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with the direct examination, what they did in December of '56 with an 
automobile. 

THE COURT: I think the question is addressed to the witness’ 
credibility. I think the question relates to the inquiry as to whether he 
knew or had Imowledge that Ellis was associated with GMAC. 

I will overrule the objection. State your question to the witness. 

BY MR. SHIFFLETTE: 

Q. With whom did you talk in November or December of 1956 in 
connection with the! automobile that was stored ina garage? A. I be- 
lieve it was Mr. Ellis, but then, again, I am not too sure, sir. 

Q. And is that the reason you now state that you knew Mr. Ellis 
was employed in May, 1957, by General Motors Acceptance Corporation? 
A. Yes, I know quite a few of the men down there. 

Q. Sir? A. Ihad known quite a few of the men down there at 

different times. 

Q. Iam speaking, Mr. Dewey, of Mr. Ellis. 

THE COURT: What is your question to the witness? 

MR.:.SHIFFLETTE: My question, asI recall it, is that is it by 
reason of his contact with the General Motors Acceptance organization 
in November or December, 1956, six months before the incident that 
we are here discussing today, that he bases the fact that he knew Mr. 
Ellis ? 

THE COURT: Don't address me. I am not going to answer your 
question. Address the witness. 

BY MR. SHIFFLETTE: 

Q. Do you have the question? A. Yes, Ihaveit. To the best 
of my knowledge, I have talked to someone down at General Motors and 
I thought it was Mr. Ellis. Pardon me. 

Q. And, therefore, on May 11, or 10th, when a gentleman called 
you and stated he was Mr. Ellis from General Motors Acceptance Corp- 
oration, you assumed you knew who he was, sir? A. That's right. 

Q. Now, at that time -- what time of day was that, do you recall? 


A. About 10 o'clock in the morning, sir. 
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Q. And was that call made direct to you? A. Yes, it was. 
Q. Now, again, will you give the gist of that conversation -- 





what you said to him and what he said to you? A. He asked me if I 
was Detective Dewey with the Bureau -- 

Q. I can't hear you, sir. A He asked me if I was Detective 
Dewey with the Bureau of Narcotics. I told him I was not with the Bureau 
of Narcotics, but I was a private detective. And he asked me at that time 
about the Froelich car, and if I knew where it was, andI told him I did. 
He said could we pick it up and I said we could. | 

Q. That was about 10 o'clock in the morning of Friday? A. Friday, 
yes, sir. | 
Q. Now, prior to that time, in your operation of your business, - 
and it is in Hyattsville, is it? A. Beltsville. 

Q. Beltsville, and is ita corporation, by the ware A. Yes, it is, 
incorporated under the state of Maryland. 
Q. And you and your wife own the controlling stock? A. That's 
right. ar ae 





And you and your wife together operate it? A. That's right, 


And you have certain employees? A. That's right. 
Now, prior to your talk with Mr. Ellis on May 10, in the 
morning of Friday, you had located this automobile on the city streets 
in Washington? A. That's right. : 
Q. Now when did you first locate or when was it first brought to 





your attention? A. I say probably a week or ten days prior to that. 
Q. Will your books. or records that have been introduced here 

indicate the exact day? A. No, they would not, sir. | 
Q. So if you fix it ten days before, it would be approximately 

May one? A. Approximately. | 





Q. Now, how did you gain the information about this automobile 
being parked at a locality or location for some period of time? A. Well, 
one of the boys brought the tag number in and said he had been working 
that area and seen a car sitting for four or five days and hadn't been moved. 


| 
| 
| 
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Q. And that was about May 1, and prior to that he had noticed it 
for four or five days? A. That's right, sir. 

Q. Now, is that the general practice in your business for your 
employees to do that? A. That's right, sir. 

Q. So if this gentleman, the plaintiff here, had been away ona 
flight or duties down at Norfolk, and the car sat there, then some person 

working for you or for another would spot that car and start making 
inquiries? A. That's right, sir. 

Q. Now, on some occasions do you get that same information from 
the Police Department? A. Ido, on different occasions, sir. 

Q. And how do you get that from the Police Department? A. It's 
passed on through a tip from the Police Department. 

Q. How's that, sir? A. It's passed on to me as a tip. 

Q. By some official in the Police Department? A. Different 
police, sir. 

Q. Police officers on the beat? A. That's right, sir. 

Q. And do you pay for that information? 

THE COURT: What is the materiality of these questions ? 

MR. SHIFFLETTE: I want to see, if the Court please, how the 
business operates. 

THE COURT: I don't think it’s material. I think that the only 
thing that the Court would be interested in is what happened on the oc- 
casion involving the plaintiff's car. I don't see the materiality of these 
questions. 

BY MR, SHIFFLETTE: 

Q. Now, asia result of your being advised by one of your employees 
that this car had been situated there for a period of four or five days 
prior to May 1, what did you dothen? A. We sent a letter -- 

THE COURT: Don't say "we." 

THE WITNESS: I beg your pardon. I sent a letter to the Motor 


Vehicle Commission, asked for a listing on the car, how it was listed, 


who the lien holder was, what the liens were. 
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BY MR, SHIFFLETTE: 
Q. Now, where was that letter addressed? A. To Atbany, sir. 
Q. To Albany? A. Yes, sir. | 
Q. Why was it mailed to Albany? A. Well, that's where the Motor 
Vehicle Commission is. | 
Q. For the United States? A. For New York. It had New York 
tags on it, so we checked the tags in New York, sir. 





Q. Now, as I understand it, it had Missouri tags on tt am I 
wrong or right? A. I believe you are, sir. 
Q. Well now -- | 
THE COURT: Just a minute. "Am I wrong or right?" The witness 


said, "I believe you are." I don't know what the question means or 


the answer means. 
BY MR. SHIFFLETTE: 
Q. I will rephrase it. It did have Missouri tags on it, didn't it? 
A. Inever seen the car personally, sir. I am going to -- I think it had 





New York tags. Iam not too sure of it. I could be wrong. 

Q. Well, now if it develops that it did have Missouri tags on it, 
there wouldn't be any efficacy in writing or directing your letter to a 
New York State organization to find out about it? A. No, it would not. 

Q. And, therefore -- did you get a reply to your letter from New 
York? A. I believe so. | 

Q. MayIsee it? A. I don’t have it with me. | 

Q. Do you have it in your office? A. I believe I do. 

Q. Would you be able to get it and bring it in? A. I will try to, 
sir. | 

Q. And would you bring the copy of your letter to the organization 
in New York? A. I have a copy to the organization in New York, sir. 

Q. Now, will you give me the full name of the peoplé that you ad- 
dressed this letter to, to check and find out how the car was registered 
and who had the lien upon it? A. Well, there again, sir, I may be not 
clear in my mind. 
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Q. Well, now do you want to change your testimony? A. I 
couldn't tell you. I don't know whether I can get the -- may I say 
something, sir? 

THE COURT: Just answer the question. 

MR. SHIFFLETTE: Now let me begin -- 

THE COURT: You have a pending question which hasn't been 
answered. Do you know the name of the organization to which you ad- 
dressed the letter? 

THE WITNESS: Yes, I addressed one letter to Martin Moscato 
in Buffalo, New York. 

THE COURT: What is the name? 

THE WITNESS: Martin Moscato. 

THE COURT: How do you spell that? 

THE WITNESS: M-o-n-c-a-t-o, I believe, in Buffalo, New York. 

BY MR. SHIFFLETTE: | 

Q. Now, my question, Mr. Dewey, is to whom did you address 
this letter that you testified to upon direct examination in the State of 
New York to find out in whose name that particular car was registered? 
Who held the lien and the condition of it, etc.? You have already testified 

to whom you wrote. Now would you repeat it? A. I said I did 
write to Albany Motor Vehicle Commission. 

Q. Ididn't hear your answer. A. I said I wrote to Albany, the 
State Motor Vehicle Commission. 

Q. And you have a copy of that letter? 

THE COURT: This is repetitious. The witness said he has. 

BY MR, SHIFFLETTE: 

Q. Now -- and you did that because it was registered in -- the tags 

were New York tags. A. -I believe they were at the time. 


Q. Now, if they were Missouri tags on that car, would you have 
written to New York? 
THE COURT: This is repetitious. You have previously asked the 
witness this question. 
BY MR. SHIFFLETTE: 
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| 
Q. Now, as a result of writing to the Motor Vehicle people in 


Albany, you then wrote Mr. Moscato? A. That is right. | 

Q. Did you write him one or more times? A. Just one time, sir. 

Q. Did you have occasion or did you take occasion to call Mr. 
Moscato in Buffalo, New York, in connection with the Froelich car? 

A. No, I did not. | 

Q. All of your contact with Mr. Moscato in connection with this 
particular car was by the one letter? A. That is right, sir. 

Q. Inote here, there is a letter been handed to me, dated May 
13, addressed to you from Mr. Moscato. That was long after you first 
contacted him? A. That's right, sir. | 

Q. And in this letter he says, "Pursuant to your telephone con- 
versation with Mr. Bentley."' Mr. Moscato speaks of that. A. That's 
right. 

Q. Now, is it a fact that you personally on the talontere advised 
Mr. Bentley when he spoke with you from Buffalo, the office of General 
Motors Acceptance Corporation, that you had ascertained yourself that 
the car was purchased in and the account with General Motors Ac- 
ceptance Corporation was in Springfield, Missouri, and not in Buffalo, 
New York? A. No, I did not, sir. | 

Q. Well, you did find out in your conversation with Mr. Bentley, 
did you not, that the Buffalo office of General Motors Acceptance Corp- 
oration did not have any reference at all or any account with this 
plaintiff? A. They told me Mr. Bentley -- : 

Q. Mr. Bentley told you -- A. Mr. Bentley told me that the 
account had been transferred to Springfield, Missouri, and he would 
contact the office in Springfield. | 

Q. You are quite positive about that, the account = been trans- 
ferred out of the Buffalo office to the Springfield, Missouri, office? 

A. That's right, sir. ~ | 

Q. And Mr. Bentley told you that? A. That's right. That's what 
Mr. Bentley: told me, sir. | 

Q. Now, you talked with Mr. Bentley on how many occasions? 
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A. Just one occasion. 

Q. Just one occasion. Can you fix that date? I believe you had 
it in the book there. My notes -- A. I would say approximately, prob- 
ably the 5th or 6th of May. 

Q. The 5thiof 6th? A. I would say approximately. 

Q. Now, in his conversation with you, he advised you that he had 
had a call from Mr. Moscato? A. That's right. 

Q. And that Mr. Moscato had told him that he had contacted him, 
Mr. Moscato, and he called you as a result of that information received 
from Mr. Moscato? A. That is true, sir. 

Q. Now, if I understand correctly, this car must have been there 
by the 10th of May, some 15 days in one location or position? A. Well, 
I couldn't truthfully say how long it's been there, sir, but just when the 
man give me a ticket, told me they had seen the car sitting for quite 
a few days. 

Q. He gave you that ticket about the first of May? A. That's 


right. 


Q. Now, asa result of that, what did you do, and after you heard 
and talked with Mr. Bentley? A. We just stopped everything until 

we heard from Mr. Ellis. 

Q. You heard from him about 10 o'clock Friday morning? A. Yes, 


sir. 

Q. At that time, Mr. Ellis authorized you -- A. To pick the car 
up. 

Q. To take the car off the street? A. That's right, sir. 

Q. Now, you have related a conversation that took place and I 
will, with the permission of the Court, ask you if there was anything 
further said by Ellis to you or you to Ellis on that -- in that telephone 
conversation? A. No, sir. 

Q. No reason was given by Mr. Ellis why he wanted the car 
picked up? A. He said he wanted the car picked up anyhow, that’s what 
he told me. 

Q. Now, what did he tell you? That's what I would like to bring — 
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out. A. Well, I assumed at that time -- | 

THE COURT: Don't say that. The question is, "What did he tell 
you?" | 

THE WITNESS: He just give me authority to go ahead and pick up 
the car. 

THE COURT: What did he say? 

THE WITNESS: He said first -- the whole conversation was, "Is 
this Edward Dewey with the Bureau of Narcotics?" And I told him I was 
not, that I was a licensed detective, and he said, did I know anything about 
the Froelich car, and I told him "Yes," that we knew where the car was. 
Well, he said, "I want it and I want it picked up. Can you do it for us?" 
And I said, "Yes."" And he asked me at that time what my charges would 
be. ! 

BY MR. SHIFFLETTE: | 

Q. What did you tell him? A. $35.00 : 

Q. And is that the full substance of the conversation? A. That's 
the full substance. 


Q. No question was asked by you why he wanted it picked up? 


A. No, sir, I just supposed the car -- | 
THE COURT: No. Not what you supposed. Just answer the ques- 
tion. i 
BY MR. SHIFFLETTE: | 
Q. And no statement was made by him why it was to be picked 
up? A. That's right. 
Q. And you have no other authority other than that verbal telephone 
conversation from a gentleman who stated his name was Ellis and that 
he was with General Motors Acceptance Corporation? A. That's right, 
sir. | 
Q. On that authority, you picked it up? A. That's right. 
Q. Now, what did you do with it? A. We stored the car-- 
THE COURT: Who is "we?" 
THE WITNESS: Iam sorry, sir. 


THE COURT: What did you do with it? 
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THE WITNESS: I stored the car at 6920 Lee Highway, Alcorn 
Motor Company. 

THE COURT: What is the name of the company? 

THE WITNESS: A-l-c-o-r-n, Alcorn. 

BY MR. SHIFFLETTE: 

Q. Now, you did that act of storing, taking the car and storing it 
in Virginia on your own? A. That's right, sir. 

Q. You were not directed to do that by Mr. Ellis? A. No, we 
was not. 

Q. And, what happened after that? A. Saturday morning, Mr. 
Froelich was on the telephone with me regarding the automobile. 

Q. You feel sure of that? A. Yes, I-- 

Q. And what did he say to you? A. He said he couldn't under- 
stand it, that the car was not delinquent, he was not back in his payments. 
And at that time, being Saturday, General Motors was closed, we could 
not contact anybody down there. 

Q. Did he tell you how he obtained your name on Saturday morning? 
A. Well, he got that from the police, information from the police. 

Q. He apparently made an inquiry of the Police Department and got 
your name? A. That's right, sir. 

Q. And called you? Now, what conversation did you have with him 
on Saturday morning? A. Well, my conversation -- 

Q. May i11.:! A. My conversation was that when he told me that 


the car was not delinquent, and I said I can't understand why they should 


pick the car up. 

Q. But you picked the car up? A. That's right. 

Q. On the authority -- 

THE COURT: This is repetitious. 

BY MR, SHIFFLETTE: 

Q. What else was said by youto him? A. I suggested that he go 
down and see General Motors. 

Q. Suggested that he go see them? A. Uh, huh. 

Q. Yes? A. We didn't hear anything further on it. 
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Q. Just -- now, what happened after that? Is that the substance 
of the telephone conversation with the plaintiff on Saturday morning? 


A. That's right. 

Q. Now, what did you do after that? A. Monday morning I called 
General Motors. 

Q. And with whom did you speak to then? A. I talked to Mr. Ellis. 

Q. On Monday morning? A. That's right. 

Q. Onacallfrom you? Go right ahead, sir. A. AndI told him 
the story and he said yes, that he would have to wait until he contacted 
the Springfield, Missouri, office. | 

Q. He would have to --I can't hear. A. Wait until he got in touch 
with the Springfield, Missouri, office of General Motors. ! 

Q. Yes? A. And Mr. Froelich talked to me a couple of times 
Monday. 

Q. Pardon mea minute. Was that the full eae of the con- 
versation with Mr. Ellis on Monday morning, May 13? A. I told him 
that Mr. Froelich claimed the account was not delinquent. | 

Q. Well, now, Mr. Dewey, let me remind you that hothing was 
said between you and Mr. Ellis at any prior conversation about the 
account whatsoever. | 

‘THE COURT: I believe you are testifying now. I don't think this 
is proper procedure. i 

MR. SHIFFLETTE: Well, prior to the -- 

THE COURT: State a question to the witness. 

BY MR, SHIFFLETTE: | 

Q. Prior to the Monday morning, where you spoke to Mr. Ellis 
over the telephone that Mr. Froelich told you the account was not in 
arrears, that's the first time that the matter of the account was mentioned 

between you and Mr. Ellis, was it not? A. No, it was mentioned 
when he called Friday morning, sir. 

Q. The account? A. That's right. 

Q. Now, you failed to testify to that a few minutes 20. A. Well, 


when the car is given us to -- 





32 
THE COURT: No. Don't argue. Just answer the question. What 


is your question? 
BY MR, SHIFFLETTE: 
Q. What did he say now on Friday morning? A. That he wanted 


the car picked up. 

Q. And authorized you to do it? A. That's right. 

Q. Is that all he said? A. That's right, sir. We didn't ask him 
any questions, sir. 

Q. So on Monday morning, following, on May 13, was the first 
occasion that Mr. Ellis mentioned the account of the plaintiff with 
General Motors Acceptance Corporation? A. Well, he had mentioned it 
Friday morning, sir. 

THE COURT: You have been asked six times what he said on Friday 
and you have never mentioned any conversation about an account. Now, 
what did he say? 

THE WITNESS: Iam sorry, sir. I beg your pardon. He said 
that he wanted the car picked up. 

THE COURT: What did he say about the account? 

THE WITNESS: Just wanted it picked up. I supposed, I -- 

THE COURT: No. Not what you supposed. 

THE WITNESS: Iam sorry, sir. 

BY MR, SHIFFLETTE: 

Q. Well, now on Monday it was mentioned by Mr. Ellis to you 
that he would have to check with the office in Springfield, Missouri, as 
to the condition or status of the account. A. (Witness nods. ) 

Q. And thereafter you talked again on a couple of occasions, that 
day, May 13, a Monday, with Mr. -- with the plaintiff, Mr. Froelich? 
A. That's right, sir. 

Q. At that time did Mr. Froelich understand that you had taken the 
car off the city streets and moved it to Virginia? A. He did, sir. 

Q. Did you'tell him you had taken it to Virginia? A. We didn't 
tell him where it was stored, no, sir. 

Q. Iam asking about you, sir. Did you tell him where it was 
stored? A. I did not. 
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Q. Did he ask you? A. No, at that time, he did not, sir. 
Q. Now, on the second occasion when you talked with Mr. Froelich, 
the plaintiff, on Monday, the 13th, what did you say to him, and 
what did he ask of you? A. I told him to go to General Motors and talk 
to them about the account. : 
Q. Is that all? A. That's right. | 
Q. Is that all he said to you? A. He just -- he did = me he 
couldn't understand why they picked it up. 
Q. He didn't understand why they -- A. (Witness node! ) 
MR, SHIFFLETTE: Now, I may be a little out of place, if it please 
the Court, but I assume after this witness concludes, he might want to 





go, and while we haven't had the testimony of the plaintiff, I would like 
to examine him further as to certain damages that might be brought up 
later to this automobile. | 
THE COURT: You may. recall the witness for further cross exami- 
nation if it is necessary. Do you have any further questions? 
MR. SHIFFLETTE: Yes, Your Honor, if you please: 
BY MR. SHIFFLETTE: 
Q. In connection with your Exhibit 1 -- | 
THE COURT: Not the witness's exhibit 1, it's the Plaintiff's 
Exhibit 1. | ? : 
MR. SHIFFLETTE: Iam sorry, Your Honor. | 
BY MR. SHIFFLETTE: 
Q. In connection with Plaintiff's Exhibit 1, I call your attention, 
it’s a letter by your Service Company, and signed by you, | that the first 








paragraph states, 'The police here have found this car in Washington 


and from the circumstances they believe it may be abandoned. " Can 


you explain that tous? A. Well, sir, — | 

Q. This is dated May1. A. We have tips from the ipolice and I 
did send some letters out. 

Q. I didn't hear your answer, sir. If you keep your voice up, 
I will appreciate it. A. I say we do have tips from the police. 

Q. You do? A. Yes, sir. We send out about 20 letters a week 
on abandoned cars. | 








34 


Q. Well, now, Iam asking you, please, Mr. Dewey, about this 
car and this letter and its date and your statement. A. That is my 


letter. That is what it does say, sir. 

Q. Now, will you explain to the jury, please, in your addressing 
Mr. Moscato in Buffalo on May 1, "The police here have found this car 
in Washington and from the circumstances they believe it may be 
abandoned." Will you explain that? A. It is a letter that I sent there 
to Mr. Moscato. Now, maybe -- I may have just put that paragraph that 

the police have spotted the car here. 

Q. Well, does it mean what it says? A. I couldn't tell you;, sir. 
It's been too long ago. 

Q. Now the second paragraph is as follows, "According to the 
chattel mortaage in the car it has been financed by General Motors in 
Buffalo. '' You must have entered the car. A. I did not. 

Q. How did you get that information, please, on May 1 when you 
wrote this letter? A. Ido not know how the information come to me at 
the present moment. 

Q. Have you any records that will show? A. No, Ido not, sir. 

Q. Well, now, let's reread that sentence. 

THE COURT: It's not necessary to reread it. It's in the record. 

BY MR, SHIFFLETTE: 

Q. Where did you see the chattel mortgage? A. I have never 
seen the chattel mortgage, sir. 

Q. Well, according to this sentence you must have seen it. 

THE COURT: Just a minute. Is this question of the witness? 

MR. SHIFFLETTE: I will ask the witness. 

BY MR. SHIFFLETTE: 

Q. You say you have not seen the chattel mortgage? A. No, sir. 

Q. Well, this sentence doesn't mean anything in the letter, then, 
does it? A. Well, it could have been passed on by one of my agents 
or someone like that. I do not know, sir. 

Q. Well, he would have to get into the automobile, would he not? 
A. Ido not know whether he did get in the automobile or not. I did not 
have that information, sir. 
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Q. Well, eventually, on May 11, when the car was repossessed by 
you or one of your men, he did get inthe car? A. That's right. 
Q. Do you recall how he got in? A. Ido not recall. I do not, no 
THE COURT: Just a minute. I think we will take a short recess 
now, Mr. Marshal. | 
As you know, ladies and gentlemen of the jury, you should not 





discuss the facts in the case with anyone during the recess, 
(Whereupon, a short recess was taken. ) 
BY MR. SHIFFLETTE: | 

Q. Mr. Dewey, still referring to Plaintiff's Exhibit 1, the next 
sentence in the letter is written by you, "Please check for us and see if 
the car is wanted." Now, what brought about that question to the addressee 

‘of the letter, Mr. Moscato, in Buffalo? A. Well, we check those 
out and see if the car is wanted. I mean for him to check with General 
Motors and see if they were looking for the car. 

Q. Why would you write to Moscato in Buffalo, New York, to check 
with General Motors there, with respect to this car? A. Well, we had 
understood that the account was in Buffalo, sir. | 

Q. From whom did you understand that? A. I do not know. One of 
the agents give us the information. ; | 

Q. Sir? A. One of the agents that we have working: give us the 
information, and we pass it on. | 

Q. Some employee of yours? A. That is right, sir. 

Q. Came to you and gave you the information that the car was 
financed in Buffalo? A. That's right, sir. : 

Q. Do you recall when the car was picked up, whether or not it was 
locked? A. I would not know, sir. | 

Q. But you did, so far as your explanation of writing Buffalo, 





is that you obtained some information from an employee of yours? A. That 


is right. 

Q. What employee? A. Louis Lane. | 
Q. Is he the gentleman that picked the car up? A. ‘That's right, sir. 
Q. And from him you understood that it was financed in Buffalo? 
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THE COURT: The witness has so testified. This is repetitious, 
Mr. Shifflette. 

MR. SHIFFLETTE: Iam sorry, Your Honor. I would like to get 
the full facts in the case. 

BY MR. SHIFFLETTE: 

Q. Now, asa result of this letter to Mr. Moscato, you subsequently 
learned that it had been -- the account had been shifted to Missouri? 
A. That's right, sir. 

Q. And subsequently you did receive a reply by letter from Mr. 
Moscato in Buffalo, and I will hand you this letter and ask you if that 
is the reply to your letter of May 1? A. That is true, sir. 

Q. ~ You have read this letter? A. That's right. 

Q. And you identified the signature there of Mr. Moscato? A. Uh, 
huh, 

Q. And have you had some conversation with him? I mean some 
letter writing between you and him over the past years? A. Yes, we 
have. 

Q. And you can identify his signature without -- 

THE COURT: The witness has identified his signature, Mr. 
Shifflette. 

MR. SHIFFLETTE: Now, if it please the Court, I would like to 
mark this for identification. 

THE DEPUTY CLERK: Defendant's Exhibit 1, for identification. 

(Document marked Defendant's Exhibit 
No. 1, for identification. ) 
BY MR, SHIFFLETTE: 
Q. And you are acquainted with it? A. Yes, sir. 
MR, SHIFFLETTE: If the Court and counsel has no objection, 
I would like to read it to the jury. 

THE COURT: The Exhibit has not been offered in evidence. 

MR. SHIFFLETTE: I would offer it now, sir. 

MR. HARTSHORN: No objection, Your Honor. 

THE COURT: Exhibit will be admitted. 
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MR. SHIFFLETTE: Thank you. 

(Defendant's Exhibit No. 1 for identifica- 
tion, admitted in evidence. ) 

MR. SHIFFLETTE: Letterhead, NBSI, with numerous other things 
on it in print. Dated May 13, 1957, and written by National Bureau of 
Scientific Investigation, Martin M. Moscato, Director. | 

"Mr. Edward Dewey, Manager, Finance Service Bureau, 1417 
Kanawha Street, Hyattsville, Maryland. Dear Ed: Pursuant to your 
telephone conversation with Mr. Bentley from GMAC in Buffalo, New 
‘York, I wish to confirm the following facts with reference to the above 
captioned subject automobile." | 

The subject caption is "Edward Bernard Froelich, 1858 Ford 
Victoria, Serial #B3GV-155992. "' | 

"I personally spoke with Mr. Bentley and he did not have any record 
of the subject or automobile. He suggested that he call you collect and 
find out the straight facts. After calling you, Mr. Bentley stated that 
he found out where the car was financed. He thanked me for my endeavor 


and asked me to thank you for your consideration. 


"Ed, if you can afford to pay the minimum fee on this, you may do 


so. However, if it is a good loss, you have my permission to forget 

about my fee. Thanking you for the opportunity of serving you, I remain." 
THE COURT: Give the exhibit to the Clerk, please. | 

BY MR. SHIFFLETTE: i 

Q. Now, Mr. Dewey, I hand you a paper purported to be a letter 

from Mr. Norman Sill, dated August 5, 1957, and ask you if you received 
that letter in due course of the mail? A. I did, sir. : 
Q. And as a result of that letter, did you take any action in con- 





nection with the request made therein? A. I did not, sir. | 
MR. SHIFFLETTE: I ask, please, that this be marked for identifica- 
tion. | 
THE DEPUTY CLERK: Defendant's Exhibit 2, for identification. 
(Document marked Defendant's Exhibit 


No. 2, for identification. ) 
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BY MR, SHIFFLETTE: 
Q. You are acquainted with it? 
MR. SHIFFLETTE: I ask that it be admitted in evidence and be 
permitted to read it to the jury. 
MR. HARTSHORN: Objection, hearsay, self-serving declaration, 
Your Honor. 
THE COURT: What do you say to the objection? 
MR. SHIFFLETTE: I believe, if the Court please, in view of the 
fact that this witness purports to be an employee of General Motors 
Acceptance Corporation on the date that this automobile was removed 


from the streets, Mr. Sill, representing General Motors in August of 


that year, wrote to this gentleman and asked him to confer with him in 
connection with the taking of this car from the city streets and then to show 
as a result of that letter that we were never able to meet. 

THE COURT: I will sustain the objection. 

BY MR, SHIFFLETTE: 

Q. Now, Mr. Dewey, I will hand you this card and ask you, please, 
to identify it. A. That is -- 

Q. Will you speak up, please. A, That is a work card that one of 
my agents made up his own self, giving the kind of car, who it's listed 
to, for repossession. 

Q. And do you know what agent made it up? A. Louis Lane. 

Q. And that's one of your permanent records in your office? A. Copy 
of a permanent record. 

Q. And had you seen it before? A. Yes, I had. 

Q. Was that record -- would that record have been made up prior 
to the taking of the car from the streets? A. It would be, sir. 

Q. And it would have been made up originally, I suppose, and 
before you wrote your letter of May 1 to Mr. Moscato? A. Oh, no, it 
wouldn't be made up first. 

Q. Has it got a date on it? A. No, it does not. 

Q. Now, will you look at the card and tell us where the car was 
registered that that report refers to? A. We have here GMAC, Buffalo. 
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Q. Well, Iam asking where the car was licensed or registered. 





A. I can't read this writing. It looks like it is Missouri tags on the car. 

Q. Missouri tags? A. That's right, sir. 

Q. And the card reflects this plaintiff here, Mr. Brdelich? A. That's 
true. | 

Q. And has to do with the taking and the seizure of the automobile, 
by an employee of yours, and in a part of your records? A. That's true. 

MR. SHIFFLETTE: I ask that this be identified for identification. 

THE DEPUTY CLERK: Defendant's Exhibit No. 3. 

(Document marked Defendant's Exhibit 
| No. 3, for identification. ) 
MR, SHIFFLETTE: With no objection, I ask that it be admitted in 


evidence. | 
| 


MR. HARTSHORN: No objection. 
THE COURT: The exhibit will be admitted. | 
(Defendant's Exhibit No. 3, for identifi- 


cation, admitted in evidence. ) 

MR, SHIFFLETTE: Now, if it please the Court, I wou like to 
read it. 
THE COURT: Is it necessary to read the entire 2h sir? 

MR. SHIFFLETTE: Not necessarily. It is noted on this card, 
Defendant's Exhibit 3, that the car bore Missouri tags. There is the 
numeral 10, with a dash, 3893, but the important thing -- well, strike 





that, please. , 
BY MR. SHIFFLETTE: | 
Q. Now, Mr. Dewey, referring now to your Exhibit or Plaintiff's 
Exhibit No. 3, I turn to the page dated January 1, 1956, and the suc- 
ceeding pages to the date of May 11, 1957, and I would ask you, if you 
would, to attempt to say how many entries are in this book and note there 
is 20 on a page, say, and how many pages and how many entries between 
January 1, 1956, and May 11, 1957. A. I would say approximately 1,000. 
Q. Now, would you care or will you look and see whether from 
that date of January 1, 1956, to May 11, 1957, whether you have an entry 
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there showing a car picked up or any work done, any charges made for 
General Motors Acceptance Corporation? A. Ido not believe there is 
any in here, sir. 

Q. Not one out of a thousand entries other than this one? A. That's 
right. 


Q. I will ask you please if you can identify this signature here, 


please. A. Which one? 
Q. This one here. A. Yes, sir, I did identify that as being Mr. 


Moscato. 

Q. You identified that -- 

THE COURT: Will you keep your voice up. I can't hear you. Which 

signature? 

THE WITNESS: I did identify that as being Martin Moscato. 

THE COURT: What are you showing to the witness? The record 

doesn't show what you have displayed to the witness. 

MR. SHIFFLETTE: I present to the witness a letter dated Sept- 

ember 20, 1957, Buffalo, New York, signed by Martin M. Moscato, and 
I ask him if he would identify the signature Martin M. Moscato. You do 
identify that signature? As being his? 

THE WITNESS: I do. 

MR. SHIFFLETTE: I ask that this letter be marked for identifica- 

tion. 

THE DEPUTY CLERK: Defendant's Exhibit No. 4 for identification. 
(Document marked Defendant's Exhibit No. 4, 
for identification. ) 

BY MR. SHIFFLETTE: 
Q. Now, after the -- when was the car returned to the plaintiff 
in this case? A. Monday or Tuesday, that would be either 13th or 14th, 
sir, of May. 
Q. And did you take part in the return of the car to him? A. I 
did not, sir. 

Q. And your man or under you had stored it in Virginia at a parking 

lot or garage? 
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THE COURT: The witness has so testified. | 
BY MR. SHIFFLETTE: | 
Q. And who gave permission for that owner of the parking lot or 


garage to release the car to the plaintiff here? A. I did, : sir, after 
talking to Mr. Ellis and Mr. Garber at General Motors. | 
Q. And did you go out and take part in returning the car to him? 
THE COURT: The witness has said he did not. ! 
MR. SHIFFLETTE: I am sorry, Your Honor. I did not hear that. 
BY MR. SHIFFLETTE: | 
Q. As far as you know, did anybody accompany = to obtain the 


return of the car? A. Not to my knowledge. 
Q. Now, after that did you submit a bill or requisition to General 
Motors Acceptance Corporation for your services? A. I did not. 
Q. And you haven't up to date? A. No, I did not. | 
Q. Is there any particular reason why you haven't? A. Yes, 





because I didn't want to get mixed up in anything like that, with the 
account not being delinquent, I didn't want a bill on it, even though we 
had done my work and I had paid my man for it. I did not bill General 
Motors for it. | 

Q. Is that the usual practice of yours in your business? A. Yes, 
if a bank -- a bank has trouble or anything like that, we agually just 
forget our charges. 

MR. SHIFFLETTE: Pardon me, if Your Honor please, 

BY MR. SHIFFLETTE: 

Q. Now, sometime in the month of August, 1957, ve have indi- 
cated you received a letter from Mr. Norman Sill, seated here at the 
counsel table, in connection with the matter of this case, then pending, 
I believe, and request was made of you by Mr. Sill that you come in to 
see him and myself in connection with it. A. Thatis true, sir. 

Q. And you had after that some telephone conversation with Mr. 

Sill in connection with it? A. Yes, sir. ! 

Q. And you did promise to come in, did you not? A. That's right, 


sir. 
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Q. But you never did come to our office to discuss this case at 
all? A. I did not, sir. 

MR. SHIFFLETTE: Will the Court allow us a minute or two? 

I believe that is all, Your Honor. 

THE COURT: Any further questions of this witness? 

MR. HARTSHORN: Yes, I have afew, Your Honor. 

REDIRECT EXAMINATION 
BY MR. HARTSHORN: 

Q. Mr. Dewey, I believe that you identified Plaintiff's Exhibit 
No. 1, which was a rather short letter to a Moscato. Did you at any 
time convey any other information to Mr. Moscato other than Plaintiff's 
Exhibit No. 1? A. No, I did not, sir. 

Q. In your conversation that you have previously related with a 
Mr. Bentley, did you at any time relate any information concerning the 
plaintiff other than what you-have previously testified? A. Idid not, sir. 

Q. And in your conversation with Mr. Ellis that you have previously 

related, did you convey any information concerning the plaintiff 
other than what you have testified? A. No, I did not, sir. 

MR. HARTSHORN: I have no further questions. 

THE COURT: Any further questions ? 

MR. SHIFFLETTE: No. 

THE COURT: Step down. Your next witness? 

MR. HARTSHORN: At this time, Your Honor, I would like to in- 
troduce two exhibits. I would like to separate these two which have been 
identified at pretrial. 

THE DEPUTY CLERK: Plaintiffts Exhibit No. 5 and 5A, for 
identification. 

(The documents were marked as 
Plaintiff's Exhibit No. 5 and No. 5A 
for identification. ) 

THE COURT: You are offering these exhibits in evidence, are 
you? 

MR. HARTSHORN: Yes, sir, Your Honor. 
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THE COURT: Is there any objection? 
MR. SHIFFLETTE: I object, Your Honor, and I would like to be 





heard on this. 
THE COURT: Very well. 
MR. SHIFFLETTE: Exhibit 9d, if it please the Court, in the first 
place there has been no basis laid here to this minute, this stage of the 
trial, that would justify the introduction of these into evidence at this 
time. 
THE COURT: I don't think you need go any further oe that at this 
time. I think that is grounds for sustaining your objection. 
I think that until there is some testimony, something in the case 
that identifies these documents, shows their source and what they purport 
to be, etc. , that they are not admissible in evidence. 
MR. HARTSHORN: Well, Your Honor, if the Court please, in 
pretrial there was an agreement that these documents would be admissible 
without formal proof, stipulated at pretrail. 
THE COURT: That still doesn't identify the accemetes put anything 
in the record as to who they are from or what they purport'to be. I think 





you have to have some foundation for the documents. | 
MR. HARTSHORN: All right, Your Honor. At this time, I would 

like to call J. J. Garber. | 
Whereupon, 





JOHN J. GARBER | 
took the witness stand, having been duly sworn, and was examined and 
testified as follows: | 
DIRECT EXAMINATION 
BY MR. HARTSHORN: 

Q. Will you state your full name to the Court? A. John J. Garber. 

Q. Mr. Garber, what is your place of employment? | | A. General 
Motors Acceptance Corporation. | 

Q. Were you employed at the place on or about the first of May, 
1957? A. Yes, sir : 

Q. And have you been employed there since? A. Yes, sir. 
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Q. Has the plaintiff Sgt. Edward B. Froelich's name ever come 
to your attention? A. It has. 

Q. In what connection was that? A. In connection with the case 
during the month of May of 1957. 

Q. Do you recall that case of your own memory? A. Yes, sir. 

Q. Now, in connection with that case, did you have occasion to 
see any documents that arrived in your office? A. Yes, sir. 

Q. I hand you a document which I have had marked as Plaintiff's 
Exhibit 5 for identification, and ask you if you have seen the original of 
that? A. Yes, sir, I have. 

Q. Where was that document received? A. Where? 

Q. Yes. A. In our office. 

Q. And can you tell from this document to whom it was delivered? 
A. Can I tell to whom it was delivered? 

Q. Yes, sir. A. I mean, from our office? 

Q. When it was received at your office, can you tell to whom it was 
delivered? A. Yes, sir, it was delivered to a field representative by the 
name of Ellis. 

Q. And was he an employee of the General Motors Acceptance Corp- 
oration? A. Yes, sir, he was. 

Q. And at that time? A. I beg your pardon? 

Q. At that time, he was an employee? A. He was an employee, 


yes, sir. 


Q. Now, to whom did this document relate? A. It mentioned the 
name of Mr. Edward B. Froelich. 
Q. I hand you a document which has been marked plaintiff's 
Exhibit 5A for identification and ask you if you have seen the original 
of that document? A. Ihave, yes, sir. 
Q. Is that a document which is made in the course of your business? 
A. I beg your pardon. 
Q. Is that document made in the due course of your business, of 
the General Motors Acceptance Corporation? A. Well, it is an inter- 
branch assignment, yes. 
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Q. That's a regular form? A. It's a regular form which the 
company firm publishes, yes, sir. 

Q. And you use it regularly in the course of your ee 
A. Yes sir. | | 

MR. SHIFFLETTE: If it please the Court, I don't believe it has 
been brought out exactly what this exhibit is. 

THE COURT: There is nothing pending before the Court that Iam 
required to pass on at this time. 

MR. HARTSHORN: At this time the plaintiff would like to tender 
Exhibit 5 and 5A for identification as Plaintiff's Exhibits 5 and 5A. 

THE COURT: As counsel has pointed out, you have nothing in the 
record to show what 5 is, and there is nothing to indicate what it is or 
what it purports to be or where it came from or where it was going, who made 
it or anything about it. | 

I think you have to have something in the record, not only for the 
record but for the guidance of the jury as to what this document purports 
to be. It has no value just as a document unless there is something to ex- 

plain what it is. | 

MR. HARTSHORN: Well, the witness has testified that 5 and 5A 
relate to the plaintiff, Edward B. Froelich, and I can't go into the con- 
tents of it until I have it in evidence. : 

THE COURT: It seems relatively simple to me to as the witness 
what the document is and who made it. 

BY MR, HARTSHORN: ! 

Q. Mr. Garber, can you tell us what this document is, what it 
constitutes ? 

THE COURT: "This document" refers to -- 

MR. HARTSHORN: 5A. 

THE COURT: Number 5. 

MR. HARTSHORN: No. 5, Your Honor. 

THE WITNESS: This is a telephone -- a record of a este snone call 


which was received in our office. It was handwritten on a piece of tablet 


paper. : 
| 
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BY MR. HARTSHORN: 

Q. And from whom was the call made? A. This call was made 
from our branch in Buffalo, New York. 

Q. And who made the telephone call, if you can tell by the docu- 
ment? A. The name of Mr. Bentley, one of our employees, appears 
on this document. 

Q. And is there any date on that document which can place in your 

mind the approximate date it was received? A. I would say, sir, 
that it came in on May 10, 1957. 

R. Now, at the bottom of that document do you see an entry re- 
lating to Ellis? A. Yes, sir. 

Q. What does it say there? A. It says it was given to Ellis on 
the 9th. Now, I do not know which date it came in, I would judge that it 
came in on the 9th, which I believe was a Thursday. 

Q. Now, do you know, or can you tell who made that document in 
your office, any way you can tell that? A. Who wrote it, sir? 

Q. Yes. A. Yes, sir. A young lady by the name of Wood. 


Q. Was she an employee of -- A. She was an employee and she 


was working under by direction on that day. 

Q. Made by her in the routine course of business? A. That is 
correct, sir. 

Q. Does this document, Plaintiffts Exhibit 5 for identification, 
relate contents of a communication made by telephone from Buffalo to 
Washington, D.C.? A. To Washington. 

Q. .And it was recorded by this young lady, whom you identified? 
A. That is correct, sir. 

MR. HARTSHORN: At this time I would like to tender Plaintiff's 
Exhibit 5 for identification. 

MR. SHIFFLETTE: If it please the Court, may we approach the 
Bench at this time? 

THE COURT: You may. 

(At the Bench. ) 
MR. SHIFFLETTE: We desire to object to the allowance of either 
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one of these documents, but we do not feel that the jury should hear 
the discussion or argument. Our objection as may be pointed out to the 
first document, that is a telephone -- record of a telephone conversation 
from the Buffalo, New York, office of GMAC to the Washington office 
of the same corporation taken down by an employee here and enunciated 
in Buffalo by an employee of the corporation there, apparently there is 
no libel even if the words were libelous, could be something else -- even 
if the words were libelous. | 
Secondly, it has been held, and I think we can show to Your Honor 
that communications of this nature by longhand, handwritten telephone 
piece and the form, 582, or some such number, being an interaffice 
communication from the defendant in one state to the same defendant 
in another state, the defendant at all times acting through its employees, 
it is privileged communication insofar as libel is concerned. 
THE COURT: I don't think that would keep it from being admitted 


in evidence. 





I think that goes to its weight in evidence and value, but I don’t 
think it makes it inadmissible. | 

MR. SHIFFLETTE: If Your Honor, being acquainted with the 
longhand -- both papers, there are indications in there that if the jury 


wants to hear this and it is discussed, etc. , it would iia ai be 


harmful to us. 

THE COURT: I don't think the Court can preclude the admission 
of evidence of a document merely because it may harm the defendant in 
the eyes of a jury. I think that is the purpose for which the document is 
offered, to do harm to the defendant. I think that's its purpose. 

MR. SHIFFLETTE: Well, our position is, of course, there is 
definitely a qualified privilege here. 

THE COURT: That is a question of a for the Court to determine 
upon the evidence when it's in the case, but I don't think I ¢an pass on it 
if it isn't inthe case. 

I will overrule your objection. I will admit both the exhibits. 
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(Plaintiff's Exhibits 5 and 5A for 
identification admitted in evidence. ) 
(In Open Court. ) 
THE COURT: Do you have any further questions of this witness? 
MR. HARTSHORN: Yes, Your Honor. 
BY MR. HARTSHORN: 

Q. I hand you Plaintiff's Exhibit 5A and ask you if you have seen 
that document or the original thereof? A. That is correct, sir, I 
have seen this document. 

Q. And where did you see that? A. In our office, sir. 

Q. And on or about what date was that that you saw it? A. The 
first time that this document came to my personal attention was on the 
13th day of May, sir. 

Q. 13th day of May? A. That is correct. 

Q. And did you readit? A. Did I read it? 

Q. Yes, sir. A. Yes, sir, I did. 

Q. What was the occasion that it came to your attention on the 13th 
of May? A. Well, this being an inter-branch communication, it is my 
job to read and do as they instruct me to do in these inter-branch assign- 
ments. This was an assignment from one branch of our firm to another. 

Q. What is that, Plaintiff's Exhibit 5A, the purpose of that docu- 
ment? A. It is to instruct us to take certain action or to do whatever 
they tell us to do in this. 

If they were present in the city in question, that is, if the origina- 
tors of this document were here, they would do it themselves, likely, 
or since they are'not here, why they would ask another branch to do it 
for them. 

Q. What does that document that you have in front of you, Plaintiff's 
Exhibit 5A, instruct General Motors Acceptance Corporation to do? 

A. Well, there is certain things that they tell us to do, sir. 
Q. What does this particular document instruct you todo? A. Are 


you asking me to read it? 
Q. Examine it and tell us what it instructs you todo. A. Well, 
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it says, ‘Action Taken." 


Q. Now, just a moment. Just tell us what it instructs you to do. 
Read the whole document, as a whole, and tell us what it instructs 
General Motors Acceptance Corporation of Washington, D. C., todo 
in reference to that particular -- A. Shall I read it in its entirety? 

Q. No, just interpret it. A. It tells us that we are to make a 
prompt contact with Detective E. Dewey, and will enable us to obtain 
possession of the car which we would like to do before the Federal 
authorities confiscate the unit. : 

Q. In other words, that document is telling your office here to 
go out and get the car, repossess it, is that correct? A. | That's what 
it Says, yes, sir. | 
Q. Now, is there a date on that document? A. There is a date 
that it was issued. | 

Q. What is that date? A. The date is the 8th of May, 

Q. 8thof May? A. Yes, sir. 

Q. Is there any indication when that was received in h Washington, 
D.C. ? A. Well, there is a date at the bottom stamped May 10, 1957 
which was received in our accounting department, that day, and the "F" 
which appears there, they pay us a fee, bookkeeping fee, and we stamped 
it as having received the fee on that particular day. ! 

Q. That's May the 10? A. May the 10th. | 

Q. That was a Friday? A. That was a Friday, yes, sir. 

Q. Now, what is your official position down there, what duties 
do you perform at GMAC? A. Then or now? | 

Q. Atthat time. A. At that time I was Special Collection 
Manager. | 

Q. Special Collection Manager? A. That is correct. 

Q. Generally, what does that mean? A. Well, one of the duties 
is to handle inter-branch assignments such as this one. I have other 
duties, too, but that is the one I think you would be interested in. 

Q. Did you have occasion to see this on or about the 10th? A. I 


did not see it, no, sir. 
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Q. Would you ordinarily see it? 

THE COURT: This witness has testified as to the date when he 
first saw the document. 

BY MR. HARTSHORN: 

Q. In connection with Plaintiff's Exhibit Number 5, did you state 
when you first saw this document? 

THE COURT: The witness did. 

THE WITNESS: I wrote on there the "9th."" That was my writing 
at the bottom in which I simply state, "Given to Ellis." 

BY MR. HARTSHORN: 

Q. Isee. That is your writing at the bottom? A. That is my 
writing, yes, sir. 

Q. Mr. Garber, did you ever have occasion to talk to the plaintiff, 
Edward Froelich? A. I spoke to a man who identified himself as Mr. 
Froelich on -- before noon on the 13th of May, sir. And he telephoned 
our office. 

Q. Your office received a telephone call and the individual identi- 
fied himself as Edward Froelich? A. That is correct, sir. 

Q. What was the nature of that conversation? A. Well, Mr. 
Froelich asked me why we took his automobile. I told him at that time 
that we didn't take it, that if he wanted the car that I thought I could 
tell him where it was, because I had spoken to Mr. Dewey prior to this 
time by phone. 

Q. Why had you spoken to Mr. Dewey prior to that? A. Well, 


frequently when we get assignments in, in which all we have is a name 


and a phone number, rather than have a field man to use time up for 
the purpose of making some preliminaries, sometimes I try to help 
them by making|the calls myself, which I did this particular morning. 
Q. What day was that? A. That was on the 13th of May. 
Q. Before Mr. Froelich called? A. Before Mr. Froelich called, 
before noon, that's right. 
Q. You knew where Mr. Froelich's car was prior to the time he 
called? A. Before he called me, I knew, yes, sir. 
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Q. What did you tell Mr. Froelich at that time with reference to 
his automobile? A. Well, at that time, I told him that to'the best of my 
knowledge that we hadn't been instrumental in taking it, but that I knew 

where it was, because I had been told where it was. 

Q. And did you tell him where it was? A. I sort of remember 
that I referred him to Mr. Dewey at that time. I gave him a phone 
number. I held several conversations that day, asI recall, andI 





maybe told him later, in a later conversation, perhaps, where it was, 
but I think I referred that morning to -- him to Mr. Dewey. 
Q. Well, at the time you talked to Sgt. Froelich on the telephone, 
what was the status of his account, if you can tell from his records? 
A. I can't tell you directly. I can tell from the record. There was 
a payment due on May 10 and so this record discloses. | 
Q. Subsequent to this time, where was his account kept on this 
particular car? : 
THE COURT: Subsequent? 
MR. HARTSHORN: Yes, sir. 
THE WITNESS: It never has left Springfield, Missouri, sir. 
BY MR. HARTSHORN: | 
Q. Until it was completed? A. That is right. 
Q. This document, Plaintiff's Exhibit 5A, is not his account docu- 
ment? A. No, sir, it is an inter-branch collection assignment, sir, 


and it refers to payments, yes, sir. This is the schedule on 
there, the date received, etc. | 

Q. Now on the second page of Plaintiff's Exhibit 5, there is a 
section called "Action Taken." What is that section provided for in a 
document of that nature? A. Well, it’s made generally to give us in- 
structions if they are not included under "Remarks," here, on this side. 
Normally, we place remarks here because they are readily available. 
In this particular instance, they were placed on the back. | 

Q. Ordinarily, what is this "Action Taken" section used for? 
A. We make no use of it as far as we are concerned, sir. We have 
written reports, which our men when they work an assignment, they turn 
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in a written report with the original report going to the other branch. 

Q. Mr. Garber, how long have you been with GMAC? A. I have 
been 18 and a half years, about. 

Q. Are you very familiar with this procedure set out in 582, 
Plaintiff's Exhibit No. 54? A. Am I familiar with it? 

Q. Yes. What is necessary in order to accomplish the purpose 
of that document? What entries are necessary in order to accomplish 
the purpose of that document? A. Well, you mean what bookkeeping 

entries? 

Q. No. What instructions are necessary to be included in that 
document in order to accomplish its purpose? A. Well, I think this 
is an example of what is usually put in documents as a routine matter, 
what's on this particular document. It tells about the kind of an auto- 
mobile, where the man can be found, employment, where the car 
originated from, date of contract -- 

Q. Now, let me ask yo this. What is the ordinary usual course 
that your office would take upon receiving a document in the nature of -- 

THE COURT: Will you restate your question.. The reporter had 
some difficulty in hearing you. 

BY MR. HARTSHORN: ae 

Q. What is your usual and ordinary procedure when you receive 
a document such as Plaintiff's Exhibit 5A? A. We received this in 
duplicate. We have two copies of it. The first copy we usually send to 
the field. 

Q. And when you say to the field, what do you mean? A. Toa 
field representative, an outside man normally. 

Q. Now, in this particular instance, we did, I believe, after we 
had received it or after it came to me, I sent it on the 13th to Mr. Ellis, 
one of our field representatives at that time. 

Q. You sent it on what date? A. Well, let me explain that the 


10th of May, it was received in our office. It came to my personal 


attention for issuance or action to do something about it on the 13th, 
that morning I got it. 
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Now, it came in Friday, the office accounting crew after they got 

their entries made sent itto me. I received it or picked it up Monday 

morning, the 13th. | 
Q. Did you indicate that your office received it on the 10th from 

the figures? A. The accounting department received it ‘and stamped 
it as having received the fee on this document on the 10th. That does 

not necessarily mean that I received it until the 13th and that is my re- 

collection, sir, that I got it on the 13th. 

Q. Where is your accounting section in relation to your own busi- 

ness? <A. Well -- | 

Q. Same building? A. Oh, sure, same office. 








Q. Would you go ahead and tell us what the usual procedure is 


now with this document? | 
THE COURT: What is the purpose of this examination as to the 
usual procedure? | 
MR. HARTSHORN: I want to show to the Court that the usual pro- 
cedure was not followed in this particular case. It's very material. 
THE COURT: Very well, go ahead. Repeat your question to the 
witness. : 





BY MR. HARTSHORN: : 
Q. Will you tell us the usual procedure which your office exercises 
in connection with the receipt of Exhibit5A? A. This document would 





normally be issued to a field representative. In this particular instance, 
we had received a call which had been given to our field representative, 
this particular document came to my attention on Monday morning and 
prior to having sent it out to the field, I simply made a call on it, think- 
ing I would help the man to complete his work. 

Now, we did send a man later. I did put it in the nial slot or 
mail box, which we maintain in the office for field representatives. 

Q. And what does a field representative do with a 582? A. What 
does he do with it? | 

Q. Yes. A. Well, normally he would follow instructions, sir, 





just as any other assignment which he received from our office or this 
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particular one came from a different office, but he would follow in- 
structions on it, sir. 

Q. Have. you ever seen instructions similar to that before, in- 
structions in Plaintiff's Exhibit 5A? A. Well -- 

MR. SHIFFLETTE: I object to the question and the form of it. 

79 THE COURT: I think it would be well to make your question a 
little more specific. It's a rather lengthy form. 

MR. HARTSHORN: Yes, sir. 

BY MR. HARTSHORN: 

Q. On the second page of Plaintiff's Exhibit 5A, under the section 
of “Action Taken,"' have you ever. seen similar instructions on a 582? 
A. Well, that is difficult to -- question to answer directly. Over the 
period of my employment I have seen a great number of instructions, 
perhaps some of them have followed this form. I can't tell you directly. 
But there is no set form because there is no set of circumstances usually. 

Q. Let me ask you this, Mr. Garber. In your experience with 
GMAC, have you ever seen a form 582 with instructions similar to Plain- 
tiff's Exhibit 5A for the purpose of repossessing an automobile? 

A. Well, I think that follows my previous statement that over the years 
I have seen diverse instructions. If the question is, are we told to take 
certain action, the answer is yes. They spell it outforus, usually 
tell us what todo. Many times they say, well use your judgment. We 
all work for the same corporation. 

Q. Well, specifically, in relation to the question, have you ever 
received instructions to repossess, based on factual accounts which are 
related in Plaintiff's Exhibit 5A? 

MR. SHIFFLETTE: [If it please the Court, [ object. I don't think 
it is material to the issues here, to show what the plaintiff has done in 
the past, where the witness must, of necessity, pull it out of the air or 
memory. 

THE COURT: Counsel has represented to the Court that he wants 
to establish that this is -- form in this case was handled in a manner 
different from that in other cases. I think he is entitled to make that 
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showing if the evidence supports him. I will overrule your objection. 


Answer the question, Mr. Witness. | 
THE WITNESS: Yes, sir. The answer is I have received 
numerous requests to make certain actions, some of them could have 
been to repossess a car, surely. i 
BY MR. HARTSHORN: | 
Q. Do you know of any other persons who received this document, 
Plaintiff's Exhibit 5A, other than yourself? 
THE COURT: Received it? 
MR. HARTSHORN: Yes, sir. | 
THE WITNESS: Well, it came in through the mail to our office. 
There are other people in our office who make certain entries obviously 
on there, but I am the ultimate point of responsibility, so it would come 
to my desk. 
BY MR. HARTSHORN: 
Q. Can you examine it and tell us approximately -- tell us the 
number of people that have seen that document, Plaintiff's Exhibit 5A? 
81 A. From the document, I would say that a man in our accoun ting 
department did look at the document, yes, sir. | 
Q. Who was that? A. A man by the name of Fagiolo. He is our 
bookkeeper. | 
THE COURT: What is the name? 
THE WITNESS: Fagiolo, F-a-g-i-o-l-o. 
BY MR. HARTSHORN: | 
Q. Any other persons receive the document? A. Not as a matter 
of procedure, no sir. | 
Q. In any matter of procedure, or otherwise? A. If your ques- 
tion, sir, is that if a document came to our office -- 
THE COURT: No, the question is about this document. Do you 
know that anyone else saw it other than yourself and Mr. Fagiolo? 
THE WITNESS: No, sir, I do not. | 
BY MR. HARTSHORN: 
Q. Would the document reflect that anyone else might have saw it? 
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A. Nothing on here that reflects it, sir, to my knowledge. 
Q. What about Mr. Ellis? A. Well, now, I stated that I -- we 
issued it to him, yes, sir. He would have seen it after I saw it, yes, 


sir, as an employee of our office. 
82 MR. HARTSHORN: I have no further questions. 
CROSS EXAMINATION 
BY MR. SHIFFLETTE: 
Q. With respect to Exhibit 5A, and your testimony in connection 
with your direct examination of action taken, will you state whether or 
not, generally, information is given under "Action Taken," to investigate 


and see what can be done or to follow the specific direction, is that true? 
A. That is correct, sir. 

Q. Now, in this case, the Exhibit 5A, there was a suggestion 
there from -- in writing from the Missouri office, Springfield, Missouri, 
office that the collateral is in the possession of the police and the individual 
who has the information regarding the car is Detective F. Dewey, tele- 
phone number Hemlock 4-2750. Is it because of that information con- 
tained there in this form, Exhibit 5A, that you telephoned Mr. Dewey? 

A. Correct, sir. 

Q. And dol understand your direct examination, your statements 
in direct examination to be that you felt if you phoned Mr. Dewey, it 
might save atrip out there? A. That is correct, sir. 

Q. And you did call Mr. Dewey in the morning of Monday, the 13th? 
A. Yes, sir. 

Q. Now, do you recall your conversation with him? A. I called 

83 Mr. Dewey on the phone. He answered and I identified myself, 
and asked him if he had knowledge of this case, and he said, “Yes, I have 
the car. Do you want it?" 

Q. Those were his words, as far as yourecall? A. Yes, sir. 

Q. Now what was your reply? A. Isaid, "I guess so." 

Q. Now, prior to that Monday morning, May 13, had you ever met 
Mr. Dewey? A. No, sir. 

Q. Personally? A. No, sir. 
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Q. Had you ever talked with him over the telephone prior to that 
Monday morning? A. No, sir. 





Q. Did you ever know personally that he ever existed? A. I 


never heard of him, sir. 


Q. Will you explain to the Court and jury how the field man, Ellis, 


operates in and out of your office? A. Yes, sir. 
Q. That is, how much time he spends in the office, what his daily 
routine is. A. Well, he has no regular schedule, he is outside man, 
to come to the office. This man came to the office on the afternoon of 
the 13th of May, along in the afternoon. We do not require them, 
normally, that they will come to the office every day. Obviously 
some of our men are out a hundred miles from Washington, and they call 
in frequently. We don't have a rule that they are going to come in there 
every day. : 
This man, Ellis, did come in on the afternoon of the 13th, but they 
are not required to come in unless it is one person's idea that they 
wanted to come in. | 





Sometimes we have to call them and ask them to come in, but under 
normal circumstances, these assignments which we receive are placed 
in their mail box in our office and they pick them up occasionally during 
the day or in the evening many of them come by and pick up assignments. 

Q. Now, what -- without going into it too definitely, what is the 
duty of an outside man or, particularly, Mr. Ellis? What does he oc- 
cupy his time during the day doing? A. Well, his job is to act as a 
representative of our office. Normally, his duties are to collect delin- 
quent accounts. If there are other instructions which he receives that 
requires a man to make a call, he will do that. | 

Q. Make atelephone call? A. Well, normally, he does have to 
use the phone a great deal during his work to get different information or 
make a call on a person's home or business to perform his work, 

Q. Well, he does investigative work generally? A. Yes, sir. 

Q. And for the corporation? A. Yes, sir. i 

Q. He is a salaried man, an investigator? A. Yes, sir. 
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Q. And does he take cars when they are delinquent, on delinquent 
accounts was he one of the men that General Motors employed at that 
time that might repossess an automobile under a given circumstance? 
A. Yes, sir, he would. 

Q. Now in this office in Washington how many outside men do you 
generally employ? A. The number varies from 10 to 12, 15 men. 

Q. And a part of their duties under circumstances necessitating, 
if it were warranted, and the obligation is past due, etc., they do re- 
possess automobiles? A. Correct, sir. 

Q. Now, in so doing, in your experience here, do you have a 
place in Washington that these automobiles are stored? A. Yes, sir. 

Q. And is that done under contract with General Motors Acceptance 
Corporation by one of their local garages? A. Yes, sir. 

Q. And you have sucha place now? <A. We do have. 

Q. Under contract? A. Well, there is no contract. We simply 

86 -- written contract -- we store cars there, for a stated figure per 

each day. 

Q. And on May 10 or 11, 1957, you had such a place in the Dis- 
trict of Columbia? A. Yes, sir. 


Q. And you still utilize a place serving for that in the District? 


A. Yes, sir. 

Q. Now, after hearing from Mr. Dewey and stating to him that 
when he suggested to you, do you want it, you said, "Yes, I guess so," 
now what followed that? A. Well, at that time I -- Mr. Dewey told 
me where the car was and he said, "I will telephone them and tell them 
to release the car to your representative."' So I thanked him and that 
was about the size of it. 

Q. Now, do you recall again talking with Mr. Dewey in connection 
with this particular account? A, Idon't recall thatI did. IfI called 
him later in the day, it would probably have been to state that Mr. 
Froelich had called me and wanted the automobile and would he release 
it to Mr. Froelich. I don't know -- if I did, that would be the substance 
of it. 
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Q. Now, the paper 5A, the exhibit, Plaintiff's Exhibit dA, is, by 
the figures on it, indicates that the account at the office in Springfield, 
Missouri, was not in arrears, is that true? A. That would not, 
at the time of issuance of that document, it would not have been delin- 
quent, no, sir. 
Q. If the Court please -- I will ask you to look at Plaintiff's Ex- 
hibit 5A, and I will ask you specifically if within your knowledge, did 
that paper at any time, was that paper at any time disseminated or ex- 
hibited to anyone in the city of Washington or elsewhere outside the 
employees of General Motors Acceptance Corporation in Washington? 
THE COURT: Justa minute. You have referred to the Exhibit 
as 5A in your question. Iam not sure that that is Exhibit 5A. I believe 
it's No. 5. : 
MR, SHIFFLETTE: You are correct. 
THE COURT: Did you understand that question? 
THE WITNESS: Yes, sir. | 
THE COURT: Answer it. | 
THE WITNESS: My answer is that to my Knowledge! ithis document 
has gone to no one except someone in our office, Mr. Ellis. 
BY MR. SHIFFLETTE: | 


Q. The accounting department? A. Well, this particular docu- 


ment would not have gone to the accounting department. ‘5A would have. 
Q. Now, 5A, I ask you the same question. To your knowledge did 
that document at any time, from the time it was received here in May of 
1957, was that shown, exhibited, or disseminated to anybody other 
than the employees in the local office of Gmeral Motors — 





Corporation? A. No, sir. 
Q. Now, Mr. Garber, I will ask you if this material contained in 
either the exhibit, Plaintiff's Exhibit 5 or Plaintiff's Exhibit SA, the 
material therein, the information, was ever conveyed to anyone outside 
the organization of General Motors Acceptance Corporation in Washington? 
A. Not to my knowledge, sir. | 
MR. SHIFFLETTE: May we approach the Bench? | 
THE COURT: You may. | 








| "GO 
(At the Bench.) 


MR. SHIFFLETTE: We would now like to move that the two Ex- 
hibits 5 and 5A be ruled out by the Court as privileged communications 
between the three offices of the company, particularly it seems to be the 
only communication by a form, No. 5 appearing to be from the testimony 
in evidence, the writing of a telephone conversation done in the city of 
Washington. 

We take the position that there has and must be a qualified privilege 
existing in connection with this type of organization, where one office 
must be notified what is happening in the other, where it concerns the 
general welfare of the corporation. It's the only way we could function 
or operate. 

THE COURT: I don't think the Court can grant your request at 
this time. I don't know what further testimony the plaintiff is going to 
offer about these exhibits. I think until the plaintiff rests its case that 
I have to assume that there is going to be other testimony about the docu- 
ments. 

I don't think I can pass on a matter of this kind until the testimony 
is all in, at least from the plaintiff's viewpoint. 

(In Open Court) 
MR. SHIFFLETTE: May we confer for a minute or two? 
THE COURT: You may. 
BY MR. SHIFFLETTE: 

Q. Mr. Garber, with reference to Plaintiff's Exhibit 5, do you 
recall now at this time whether or not you: personally saw or discussed 
the contents of Plaintiff's Exhibit 5 with Mr. Ellis, or whether you just 


routed it to his box in performance of your duty? A. To the best of 


my knowledge, it was simply routed to his box, the original of that. 

Q. Now, do you recall after it was routed to his box, whether or 
not you had any subsequent conversation with him on that day or that you 
gave him any particular instructions? A. None thatI recall, sir, no, 
sir. Q. Do you recall whether or not after Mr. Ellis received that, and 

90 the indication is that possibly he received it on the 9th, do you recall 
that you had after that on the 10th, Friday, or Saturday, or Sunday, any 
conversation with Mr. Ellis? A. No, sir. 
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MR. SHIFFLETTE: That is all. 
THE COURT: Any further questions of this witness? 
MR. HARTSHORN: [If it please the Court, I have a few other questions. 
REDIRECT EXAMINATION | 
BY MR. HARTSHORN: 


Q. I understand previously you testified that you re¢ognize the hand- 
writing of Plaintiff's Exhibit No. 5. | 
THE COURT: The witness did. He said it was an employee, Miss Wood. 
BY MR. HARTSHORN: ! 
Q. There is a couple of words here that I can't read and if you could 


read this handwriting, I would appreciate it, if you would read the body of 
this communication and where there is an abbreviation, tell us what that 
stands for. A. Are you speaking of the body of the letter, sir? 

Q. Yes. A. ‘Police picked" customer, or "'C" which we refer to 
as customer in our office, “up for narcotics. Not car." Then written over 
the following issome other words, but "Detective F. Dewey, He 4-2750." 
And written over that, "Call him. He has all information. 582 to come 
from Springfield tomorrow. '53 Ford, Buffalo, New York. Dick Bentley." 

And under that in my writing, "Given to Ellis 5/9." 

@. Then, on the 9th of May, 1957, your office knew that this car 
had not been picked up by the police, is that correct? A. I don't think 
at that time it established that it was police, but they = car wasn't 
picked up. 

Q. Your office knew that the automobile had not been picked up on 
the 9th of May, 1957? A. I believe that document -- | 

Q. You say it was the 13th of May that Exhibit 5A came to your atten- 
tion and thereafter you passed it on to Mr. Ellis? A. That's right, sir. 

Q. Was Plaintiff's Exhibit 5, the handwritten document, passed on 
to Mr. Ellis for action, some action? A. It would have been, yes, sir. 

It would have been called down, yes, sir. | 


MR. HARTSHORN: That's all I have. 

THE COURT: Any further questions? 

MR. SHIFFLETTE: None. | 

THE COURT: You may step down, Mr. Witness. sae your next 
witness. 

MR. HARTSHORN: I would like to call Officer casey. 
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Thereupon, 62 
JOHN J. CASEY 


took the witness stand, having been duly sworn, and was examined and 
testified as follows: 

MR. SHIFFLETTE: If it please the Court, I hate to keep inter- 
jecting myself in this, but I would like to speak to the Court at the Bench 
again in connection with the possible testimony that may be elicited from 
this witness. 

THE COURT: You may come to the Bench. 

(At the Bench. ) 

MR. SHIFFLETTE: We feel, the defendant feels that this witness 
will merely testify to the record brought by him from the Police Depart- 
ment stating and showing as transcribed by an officer in the Police De- 
partment, and as received by a Police Department officer, a report in 
the middle of the night of May 10, or 11, 1957, that a certain named per- 
son was then or about to repossess a certain described automobile, and 
that in addition, he was doing it for, or was authorized to do it, to re- 
possess this automobile, by General Motors Acceptance Corporation. 

It is indicative to us that the recipient officer in the Police Depart- 
ment would not know who the person was actually making the call or whether 
or not the person making the call and giving the report was an agent for 
the company that he stated he was the agent for. 

We feel that if this report was allowed to be read at this time and 
the case eventually got to the jury, that it would be very bad for the de- 
fendant, and it certainly-- 3 


THE COURT: I suppose, again, that's the purpose for which the 
plaintiff offers it. 


MR. SHIFFLETTE: Of course. I might say, while it is a report, 
it’s not the type of report that could be admitted by this Court and I 
would like to discuss the law with the Court out of the presence of the jury. 

It’s not a record that could be admitted under the Federal Shop Book 
Rule at all. 

THE COURT: I don't know whether it would or would not. I can't 
tell that until I hear the testimony, but if you think that this matter is 
sufficiently important to justify it, I will hear the testimony out of the 
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presence of the jury in order to pass on the Sees EA of the evidence. 
MR. SHIFFLETTE: If you please. 
THE COURT: I will do that. I think we will recess for lunch now, 
and I will hear the witness out of the presence of the jury after lunch. 
(In open Court. ) ! 
THE COURT: Ladies and gentlemen of the jury, we are going to 
recess at this time for luncheon. I caution you not to discuss the facts in 
the case with anyone, not even your associates on the jury during the 
luncheon recess. | 
When you return to the courtroom at 1:45, Iam going to ask you to 
remain in the jury room. In other words, don't come back into the court- 
xroom until the Marshal tells you that you should return to the courtroom. 
The reason for this request is that the Court has to hear some testi- 
mony in order to pass upon the question of whether certain evidence is 
admissible. I have to hear the testimony out of your presence, so that 
if the Court rules the testimony is not admissible, you will not be in- 
fluenced by what you have heard about the testimony. | 
(Whereupon, at 12:30 p.m., the Court recessed for luncheon until 
1:45 p.m.) | 
AFTERNOON SESSION 
1:45 p.m. 
(The following proceedings took place out of the presence of the 
jury.) 
Thereupon, 


JOHN J. CASEY | 
resumed the witness stand, having been previously sworn, and was 
examined and testified as follows: : 
THE COURT: Swear the witness. Has this witness been sworn? 
MR. MARSHAL: Yes, sir. | 
THE COURT: Very well. 
DIRECT EXAMINATION 


| 
BY MR. HARTSHORN: | 


Q. Officer Casey, I believe you testified that your-~ 
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THE COURT: The witness has not identified himself. 

MR. HARTSHORN: Iam sorry, Your Honor. I was under the 
impression that he did. 

BY MR. HARTSHORN: 

@. Mr. Casey, will you tell us what your employment is? 

THE COURT: What is your full name? 

THE WITNESS: It's John J. Casey. Iam a police radio dispatcher 
with the Metropolitan Police Department. 

BY MR. HARTSHORN: 

Q. You have a book in front of you. Do you know what this book 
is? A. Yes, sir. That's a record maintained in our department, 

indicates-- 

THE COURT: Will you keep your voice up so these attorneys can 
hear you. 

THE WITNESS: It indicates the cars which have been moved from 
the street by the police and also cars which are repossessed by various 
finance companies. The repossession is reported in here when the people 
call us. 

BY MR. HARTSHORN: 

Q. Now, is that--how is that book kept, on what basis? Weekly, 
monthly, daily? A. It's kept day by day, that is, each day is identified 
separately. 

Q. Isee. Now, how long to your knowledge has that book been in 
existence? Not'ithat particular book, but that proceeding? A. That pro- 
cedure, to my knowledge, the seven years I have been on the Police De- 
partment, and it’s been in existence, and I have talked to people who can 
verify it beyond that. 

Q. Isee. What is the purpose of keeping that book? A. So that 
if a person, citizen, calls us to report his automobile stolen, if it has been 
moved by the police for any reason, or been repossessed, we can notify 


the person immediately and save us the trouble and expense of getting a 


stolen auto report, looking for the car, and cancelling all these pro- 
cedures we go through. 
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Q. In other words, it's an information volume for ia office? 


A. Yes, sir. 
Q. And it relates in there facts by which you can locate auto- 
mobiles? <A. Yes, sir. 
Q. Is this book kept in the due course of your Pratess there? 
A. Yes, sir, itis. | 
Q. And are you one of the custodians? A. Yes, sir. 
Q. And you are familiar with the manner in which the book is 
kept? A. Yes, sir. | 
Q. Is this kept pursuant to some order? A. Yes, sir, it is. 





Q. And that is from some superior? A. Yes, sir. 

Q. Have you, yourself, made any entries in that book? A. In 
this particular book, no, sir; I have in the record that is kert, though. 

Q. The subsequent books? A. Yes. 

Q. Isee. 

THE COURT: Get to the point that you want to identify in the book. 

MR. HARTSHORN: Yes, sir. I would like to have this book marked 
Plaintiff's Exhibit No. 6, and I have a verified copy for the Court that I 
w ould like to have marked as Plaintiff's Exhibit No. 6A. _ 

THE COURT: Very well, The Exhibit will be so marked. 

(Documents marked Plaintiff's Exhibit 
No. 6 and No. 6A for identification. ) 

MR. HARTSHORN: This is a copy that I personally made and I 
would like to have the officer check it to make sure that it's identical 
with the contents, because I am sure he would need to oo this book 
for his records. 

THE COURT: What is your question to the witness 

BY MR. HARTSHORN: | 

Q. Officer Casey, would you examine the book marked as Plain- 
tiff's Exhibit 6A? 

THE COURT: Six. 

BY MR. HARTSHORN: 
Q. Six, and for the date Saturday, May 11, 1957, and would you 
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examine a document marked Plaintiff's Exhibit 6A and determine 
whether or not the contents therein are -- relate the facts identical 
with the book? A. There is one indication here that we keep I don't 
see on here. That is this little mark which to us indicates-- 

THE COURT: Keep your voice up. 

THE WITNESS: I say this one indication in the book which is an 
indication for our records as to why the particular car may have been 
moved on the street. I don't see that indication on this paper. That is 
this little letter "N." 

BY MR. HARTSHORN: 

Q. And what is that? 

THE COURT: Will you please keep your voice up? 
BY MR. HARTSHORN: 

@. And where in Plaintiff's Exhibit 6A for identification should 
that be inserted? A. That should be between the phone number 
HE4-2750 and the name Tibbs. With that correction this is identical with 
the entry in the book. 

Q. The plaintiff would like to tender in evidence as Plaintiff's 
Exhibit 6 and 6A the document which has been identified as Plaintiff's 
Exhibit 6 and 6A for identification. 

MR. SHIFFLETTE: May I see the copy? 

THE COURT: Do you have any questions of this witness? 

MR. SHIFFLETTE: Yes, Your Honor, I think so. 

CROSS EXAMINATION 
BY MR. SHIFFLETTE: 

Q. Officer, I understand that you did not make this personally? 

A. No, sir, I did not. 

Q. And there was an officer did make it, of the Metropolitan 
Police Force? A. ThatIdon't believe so. There are civilian em- 
ployees who work regularly in the office where this ledger is kept and 
they often make entries. 

Q. Would it have been--can you state to us that this was made as 
a result of a telephone conversation from the outside? A. In anormal 
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course of procedure, it would be, yes. 


Q. It would be a telephone conversation. Now, what does the 

"N" mean? | 
THE COURT: Just a minute. What is your question? 

BY MR. SHIFFLETTE: : 

Q. There is a space provided here, an initial ''N” and the officer 





had counsel put it in this paper here, and it comes to my attention. 
A. That indicates to us that that particular car was not moved by the 
police as a result of any police action. 

Q. Does this information that is here, according to the way you do 
things under the situation, is this the entire information that was reported 
to whoever received it in the Police Department? A. I don't follow--are 


you asking is it all in there, sir? : 
Q. I am asking you that what is in the book having to do with this 
automobile and which has been copied here--A. Yes. : 
Q. Is that all, would that comprise all the information that was 


given to the parties receiving it at the Police Department? A. Yes, sir: 
Q. Under ordinary circumstances? A. Yes, sir. | 
Q. And the word,"'Tibbs,"' here, what would that mean? A. That 
is the name of the person who calls us on the phone to give the entry. 
Q. That is the name the person would give? A. That is the name 
the person would give, yes. 
Q. And, naturally, no one on the receiving end would know whether 





it was Tibbs or Jones, or anybody? A. We have no way of verifying. 

Q. Now could you tell us what this notation here means, you might 
read it to the Court and tell us what that means, if you know. A. GMAC, 
Buffalo, New York, HE4-2750. In our procedure with these repossessors, 
we find often that a company, an out-of-town company, will hire someone 
locally to repossess an automobile. As in this case, it would indicate 
that General Motors Acceptance Corporation of Buffalo, New York, had 
had someone locally repossess this car. And this number, HE4-2750, is 

the local telephone number of the person who made this report. 

MR. SHIFFLETTE: That is all we have. 
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THE COURT: Is there any objection to this exhibit? 

MR. SHIFFLETTE: We object, Your Honor. 

THE COURT: State the grounds for your objection. 

MR. SHIFFLETTE: We object to it, first, on the testimony of the 
officer that he, upon reading it, or anyone reading it, would interrupt 
that this car, this automobile was removed from the city streets at the 
time and place stated. 

THE COURT: On the contrary, I understand the witness to say that 
the entry indicates that it was not removed by the Police Department. 

MR. SHIFFLETTE: No, no. I just said it wasn't removed from the 
streets at the incidence of GMAC, Buffalo, New York, and then showing 
the number of a local or a local telephone number and a person's name. 
He interprets that. He doesn't know that, and the record--there is no 
one to testify to that record. 

That would be the first objection as we reread this, if it is reread 
to the jury or testified to. 

THE COURT: What is the telephone number that appears in the ~ 
exhibit ? 

MR. SHIFFLETTE: HE4-2750. 

Now, secondly, we do not believe, the defendant does not believe 
that the allowance of this testimony could or should come within the 
Federal Shop Book Rule. 

I do not have a copy of it here. I have read it several times and I 
am sure Your Honor is familiar with it. I believe that it was passed in 
'36 and it has been amended a couple of times since. I have the citation 
here. 

THE COURT: If my memory serves me right, I wrote several 
drafts of that bill at that time before it was enacted, so I am familiar 
with it. 


(Whereupon, argument was presented by Mr. Shifflette in support 


of his objection. ) 


MR. SHIFFLETTE: We submit, if the Court please, that 
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certainly here we have no opportunity or no chance to find out what happened 
in that night time when this report was made, and the indication is, as I 
understand the officer, that he would use the word "supposed" would be his 
opinion. This true. I don't know, we don't have any idea who made that 
call other than the participant in the call stated over the on to the 





police officer. : 
For that reason, because it is in violation of the Rule, Federal 
Shop Book Rule, we think that this record here should not oe admitted into 


evidence. 

THE COURT: I believe the book identified as Plaintiff's Exhibit 
No. 6, is properly admissible withinthe Federal Shop Book Rule. I will 
overrule the objection. The exhibit will be admitted. 

You may bring the jury in, Mr. Marshal. It's not necessary to 
requalify the witness. In view of the Court's ruling, just identify him 
enough so the jury will understand his testimony. ! 

(The jury returns to the courtropm. ) ) 

For the record, so that it will be complete, I will rule that exhibit, 
Plaintiff's Exhibit No. 6 and the authenticated copy Eiaintif "s No. 6A, 
will be admitted into evidence. | 

(Book marked Plaintiff's Exhibit No. 6 and 
copy marked 6A for identification admitted 
in evidence. ) | 

DIRECT EXAMINATION 
BY MR. HARTSHORN: | 

Q. Will you state your full name? A. John J. Casey. 

Q. And you are a member of the Police Department? A. Yes, sir. 

Q. How long have you been with the Police DOR ESCELY A. Over 











seven years. | 
Q. And during that time, what was your general duties? 
THE COURT: What were your general duties? 
THE WITNESS: For the first five years, I was assigned toa 
precinct as a patrolman. For the past two anda half years, I have 
been assigned to Communications Records Bureau as a police radio 
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dispatcher. 


BY MR. HARTSHORN: 

@. I hand you a book which has been identified as Plaintiff's 
Exhibit No. 6, and ask you if you are familiar with that? A. Yes, sir, 
Iam. 

Q. What is that book? A. That is a record maintained in our office 
to show when a car is removed from the street or moved to another place 
in the streets, either by the police or by various finance companies. This 
book shows us where the car may be or who has moved the car. 

@. On what basis is that book kept? A. It's on a permanent basis, 


@. Isee. And your duty has been for the last two and a half years? 
A. Yes, sir. 

Q. Now at the time this book was made, you were not on duty at 
that place. Youi were not on duty at the time this particular exhibit 6 
was made? A. I was on duty during part of this time this whole entire 
book was made, yes, sir. 

Q. Now, what is your function in connection with the book? A. When 
I am assigned to the section of our bureau where this book is maintained, 

when anyone calls to notify the Police Department that an automobile 
has been removed from the street or moved to another place on the street, 
the entry is made in this book so that we will know where the car was 
moved and/or who has moved the car, at least. 

Q. Icall your attention to the date of Saturday, May 11, 1957, and 
ask you if you have an entry in the book concerning an Edward Froelich? 
A. Yes, sir, Ido. 

Q. Will you read that entry? A. '53 Ford, Missouri 103893, 
Edward Froelich, I believe you pronounce the last name, 215 O, South 
West, GMAC, Buffalo, New York, HE4-2750, a letter "N", the name 
"Tibbs," figure 62, figure 0319. 

Q. Now, Officer Casey, what does the 215 O Street South West 
designate? A.’ That would designate where the car was moved from. 

Q. And is that in the city of Washington, D. C.? A. Yes. 

Q. And what does the GMAC indicate? A. Who moved the car. 





T1 | 
That is in the space to indicate person who moved the car. ! 


Q. I see that this space says GMAC, Buffalo, New York. A. Yes, 
| 


107 Q. Now what is the significance of that entry in connection with 
the telephone HE4-2750? A. That telephone number is the local tele- 
phone number of the local representative of this organization. 

Q. And the Buffalo, New York, address, what significance ? A. 
That would indicate to us that the person or persons who wanted this car 
repossessed were from Buffalo, New York, and they had instructed some- 
one locally to actually repossess the car, and the phone = would be 
the phone number of that person locally. : 

Q. What does the 'N" indicate? A. That indicates to us that — 
the car was not moved by the police oras_ result of police activity. 

MR. HARTSHORN:  _‘c I have no further questions. | 

CROSS EXAMINATION | 
BY MR. SHIFFLETTE: ! 

@. Did I understand you to say, Officer, that that notation in the 
book, such as you have read, indicates to you, for your records, that the 
automobile was removed by a person by the name of Tibbs? A. Yes, sir. 

Q. And now what do I understand about that local telephone number, 
what do you get from that? A. That would be the local telephone number 
where this party Tibbs could be contacted. | 

Q. Tibbs? A. Yes, sir. | 

Q. Now, in your work there, as long as you have been occupying 
the present status or position you occupy, is it the practice, or is it not, 
to request of the party calling in, certainly not a police officer, calling 
in to report a removal of an automobile, to request of them why it's being 
removed, being repossessed? A. No, sir, we don't ask them why they 
are repossessing it. ! 





Q. Do they ever tell you, in your experience in those records? 
A. Occasionally, one of these parties will volunteer the information, 
yes, sir. 


Q. You have no space there to note what they tell you? A. No, sir. 
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Q. Do you find any notation on such in all those pages of the 
record? A. To the reason the car would be--no, sir. 

MR. SHIFFLETTE: May I consult? 

THE COURT: You may. 

BY MR. SHIFFLETTE: 

Q. Officer Casey, in the event or on an occasion where a person 
such as in this instance, named Tibbs, called up, and did not indicate to 
you or to your office as to whom he was picking it up for, would you ask 
him then? A. Yes, sir. 

109 Q. And suppose he would state to you, "I am picking it up for my- 
self, or on my own account." Would you have any further inquiry then? 
A. Well, we would ask him if he was a representative of a finance com- 
pany or whether he held a note or lien against the car. 

Q. Well, of course, and if his answer was in the negative or af- 

firmative, you wouldn't know, assuming the car was gone at that time, you 
wouldn't know, wouldn't make much difference, would it? A. If he 
answered that he had no lien or right to the car? All we would do then - 
would be dispatch someone to the location indicated to conduct investigation 
as he could to determine if the car was there or if it had been there. 

Q. Well, if he gives some company's name, bank, finance com- 
pany, anyone, that's sufficient for your records? A. If it's one that we 
are familiar with, we accept it. If it's an unfamiliar one, then we ques- 
tion the man. 

Q. Are you acquainted with Mr. Edward Dewey? A. I don't be- 
lieve so. I don't recognize the name. 

MR. SHIFFLETTE: That is all. 
THE COURT: Do you have any further questions of the witness? 
MR. HARTSHORN: One other question. 
REDIRECT EXAMINATION 
BY MR. HARTSHORN: 

Q. Officer Casey, to your experience in two and a half years in 
this particular section, has any case ever come to your attention where a 
person reported in that he was repossessing an automobile, when he ac- 
tually was stealing it? 
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THE COURT: I don't see the materiality of your question. I don't 
think there is any allegationofany theft in this case. : 

MR. SHIFFLETTE: I object. | 

MR. HARTSHORN: The reason I ask that, Your Honor, it seemed 
to me there was an inference in the cross examination that anybody, - 
thief, or otherwise, could call in here and steal a car. 

THE COURT: I don't think the testimony reflects that. 

MR. HARTSHORN: I withdraw the question. 

THE COURT: Mr. Witness, is it correct that all of the informa- 
tion that you have in this book is received in the Police Department by 


telephone ? 
THE WITNESS: Yes, sir. | 
THE COURT: Very well. And, of course, you don't know other than 
the represenation that is made to you by a person giving his name, that 


it is, in fact, that person? 
THE WITNESS: No, sir. | 
THE COURT: Very well. You may step down. You may take Ex- 
hibit 6 with you and the Court will keep 6A, the authenticated copy, Mr. 
Witness. You may be excused, Mr. Witness. ! 
Call your next witness. : 
MR. HARTSHORN: At this time, I would like for the mpl: 
Sgt. Froelich to take the stand. 
Thereupon, 





EDWARD B. FROELICH | 
took the witness stand, having been duly sworn, and was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HARTSHORN: 

Q. Will you state your fullname? A. Sgt. Bdvard Bernard 
Froelich. | 
Q. Sgt. Froelich, where do you live? A. I live now at 2150 
Street, South West, here in Washington. | 

Q. Washington, D. C.? A. Yes. 
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Q. On or about the 11th or May 10 or 11th, of May, 1957 where 
did you live? A. At the same residence, sir. 

Q. Now, will you state to the jury, it's rather obvious what your 
employment is, but will you state for the record your employment? 

A. Iam employed by the United States Army, career soldier. 

At present, Iam stationed in Company A. First Battle Group-- 

THE COURT: Don't talk so fast. 

THE WITNESS: Excuse me. My Unit is Company A--First Battle 
Group, 3rd Infantry, the Old Guard. My duties are Presidential and 
Dignitary Honor Guard. 

BY MR. HARTSHORN: 

Q. And that’s at what, sir? A. At Fort McNair, here in 
Washington, D. C. 

Q. I call your attention to the morning of May 11, 1957, did any- 
thing unusual occur that day? A. Yes, sir. At approximately 6:30 in 
the morning, I went out to get in my automobile, and go out for something 
for a picnic, and I found the car gone. I thought that my wife may have 
used the car the night before, and parked it somewheres other than where 
we normally parked the car. 

I surrounded the blocks in the area of my apartment house and 
found the car not there. So I then went out and asked my wife where she 
had parked the car and she said she had not used it. 

Immediately, I called the police to report it stolen. Upon contact- 
ing the police by phone, they informed me of the fact that the car had 
been repossessed by GMAC. 

Q. Now, did you subsequently call a telephone number that you 
looked up in the telephone book? Did you subsequently call a telephone 
number that you looked up in the telephone book? A. Telephone number 
to who, sir? 

Q. GMAC. A. No, I did not call GMAC from a number in the 
telephone book. 


Q. How did you get the number? A. From the policeman on duty 
who I talked to over the telephone. 
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Q. And did you subsequently call that number? A. Yes, sir, I did. 

Q. And relate how the conversation went in which you identified 
the fact that you were talking to GMAC, or one of its agents. A. Well, 
let me start first with getting the number. The policeman-- 

THE COURT: Just answer the question. Who did you call and what 
did they say? | 

THE WITNESS: I was given Mr. Ellis' name and his number at 
GMAC so I called the number. The operator, I believe it was a switch- 
board operator, answered and gave me the information that it was General 





Motors Acceptance Corporation. | 
THE COURT: Don't talk so fast. | 
THE WITNESS: I then asked for Mr. Ellis. I called the number 


given me by the police and the operator answered, saying it was General 


Motors Acceptance Corporation. i 
MR. SHIFFLETTE: If it please the Court, I wonder if we could get 
the date, now? | 
BY MR. HARTSHORN: ! 
Q. What date was that? A. This was the morning of May 11, 
1957. | . 
Q. Now, after you asked for a Mr. Ellis, what thappened? A. I 
asked for Mr. Ellis, and I was told that he was not there, and had no 
officer there. I also asked where I could reach him at that time, and I 
was told that they did not know where I would be able to reach him at that 
time. 
Q. Did you identify yourself? A. Yes, Idid. 
Q. Now what, if any, other conversation took place at that time? 





A. I then asked if Mr. Ellis was not present, if I could speak to someone 
who was more or less in a manager position or someone who would know 
of my case. 
Q. Now, did you subsequently talk to someone? A. Yes, I believe 
I talked to Mr. Garber on the morning of the 11th. If not on the morning 
of the 11th, I was referred to call back on Monday morning. 
Q. Now, from Saturday morning--from the Saturday morning that 
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you found your car missing, when was the next time that you actually 
saw your automobile? A. Monday night, that would be Monday, 
May 13. 

Q. Now in between that time did you have occasion to call the 
General Motors Acceptance Corporation again? A. Yes, I did several 
times on Monday. 

Q. And to whom did you talk? A. Each time to Mr. Garber. 

Q. Now, the first time that you talked to Mr. Garber, what did 
you ask him? A. Well, I first told him that my car had been repossessed 
and asked him why. He told me at that time he could not give me any in- 


formation on it, that it wasn't fresh in his mind, and he would check and 


call me back. He took my number and that ended the conversation that 
time. 

Q. Do you recall what date that was? A. That was on Monday. 

Q. 13th? A. Yes, sir. 

Q. He told you the matter-- 

THE COURT: Don't repeat the testimony. 

BY MR. HARTSHORN: 

Q. Now, did you call him back after that time? A. Yes, sir, I 
again talked with him in the afternoon. 

Q. Isee. And what transpired at that time? A. I was still asking 

116 the same question, trying to get my automobile back, and find out 
just exactly why it was taken. He told me he was still checking on it and 
would get it for me, if he could possibly do it, as soon as possible. 

Q. When was the first time someone told you, if anybody told you, 
where your automobile was located? A. Monday afternoon, late in the 
afternoon, I would say approximately between four and five o'clock in 
the afternoon. 

Q. Was that a result of a telephone conversation? A. Yes, sir. 
All my transactions with GMAC were over the telephone. 

Q. And who made this call in which you received information in 
reference to your car? A. Mr. Garber. 

Q. Call was made to you? A. Yes, sir. 





| 
| 
| 
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77 | 

Q. Did you recognize his voice at that time? A. Yes, sir, it 
had been the same man I had been talking to. ! 

Q. And what did he tell you? A. He told me that he had located 
the automobile and it was located at Alcorn Motors, the exact address of 
it Iforget, but it was on Lee Highway in Falls Church, Virginia. 

Q. And subsequent to that, what did you do, if anything, in 
reference to recovering your car? A. Well, I made arrangements 

with a neighbor of mine to drive me out there. As soon as he got 
home from work, he gladly drove me out to the place where the automobile 
was stored. | 

Q. Where was that? A. That's at Alcorn Motors on Lee Highway, 
Falls Church. 

Q. In connection with this conversation that you had Ls Mr. Gar- 
ber, the first time on the 13th of May, 1957, did he ask you any questions? 
A. Not, not that Ican remember, sir. It's hard to remember now, it's 





been so long, but he did ask, on one of the conversations we had, if I had 
been involved in any use, sale or possession of narcotics. | Upon this, I 
was quite stunned, but-- 
THE COURT: -What did you say? 
THE WITNESS: I told him, no, I never had. 
BY MR. HARTSHORN: | 
Q. Iask you now have you ever been involved in any sale, use, 





traffic, or possession of any kind of narcotics? A. No, sir. 
Q. Have you ever violated any law concerning narcotics? A. No, 
| 
Q. Ever been picked up by any police concerning narcotics or any 
other thing? A. No, sir. | 
MR. HARTSHORN: No further questions. ! 
CROSS EXAMINATION 
BY MR. SHIFFLETTE: 
Q. As I understand it, on Saturday morning, at 6 or thereabouts, 
the 11th day of May, 1957, you first discovered the missing of the car? 


A. Yes, sir. 
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Q. And sometime that morning you called the Police Department? 
A. Immediately. 

Q. Toinquire? A. Yes, sir. Immediately after I found it was 
missing. 

@. And the Police Department gave you whatever information they 
had? A. Yes, sir. 

Q. And that information they gave to you, gave you a telephone 
number? A. Yes, sir. 

Q. And did you call that number? A. Yes, sir. 

Q. And to whom did you talk? A. Well, at first a telephone 
operator, probably a switchboard operator. 

Q. Isee.: Now stop there. You talked to a telephone operator. Do 
you remember the exchange number that you called, that you got from the 
Police Department? A. No, sir, Idon't. It's been quite a while. 

Q. There has been introduced into evidence here Plaintiff's Ex- 
hibit 6A, and it is noted that the only telephone number there is stated 


to be HE, Hemlock 4-2750. Is that the number you called? A. I do not 
think so. 
Q. Is that the number that the police gave you? A. I do not think 


Q. That is the only number they did give you, is that correct? 
A. They gave me one number, yes, the first time I called them. 

Q. Asa result of that you did call General Motors Acceptance 
Corporation in Washington? A. Yes, sir. 

Q. And bear in mind, now, that was Saturday morning. And what 
time did you cali them? A. The exact time, hard to say, but it was 
early in the morning, as soon as I could get a hold of the office. 

Q. Approximately when? A. Approximately 9 o'clock. 

Q. And you talked to a young lady which you feel was a -- 

A. Switchboard operator. 

Q. Asa result of talking with her, what happened? A. Well, I 
called asking for Mr. Ellis. | 

Q. Where did you get the name of Mr. Ellis? A. AsI said be- 
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fore, from the policeman on duty who I called when I reported my car 
stolen. 


Q. Well, the police report that has been admitted into evidence 
doesn't disclose-- ! 
THE COURT: I believe you are testifying. What is your question? 





BY MR. SHIFFLETTE: | 
Q. It doesn't appear to be on the police report, the name of Ellis, 
but there is a name of Tibbs, and a telephone number. | 
THE COURT: This is not a question, Mr. Shifflette. 
MR. SHIFFLETTE: Maybe I can rephrase it. ! 
BY MR. SHIFFLETTE: 
Q. The Police Department when you called and made inquiry about 
your car gave you the name of Mr. Ellis? A. Yes, sir.| 





Q. And gave youatelephone number? A. Yes, sir. 

Q. So when you called the General Motors Acceptance Corporation 
on Saturday morning, around 9 o'clock, you asked for Mr. Ellis? A. Yes, 
sir. 

Q. Did they give you his full name? A. No, sir. 

Q. Just Ellis. A. Mr. Ellis. That's the only name I knew. 

Q. And after talking with the telephone operator, did you talk with 
anyone else? A. On that, I can't exactly remember who or what I talked 
to at that time at GMAC, but somewhere that morning within the immediate 
thirty minutes of my first conversation to GMAC, I got another telephone 
number to which I was to call for information on my car. | 

Q. Where did you get that number? A. Iam trying to think, sir. 

I think it was from one of either the GMAC or from the Police Department 
when I called them again, either of which I cannot remember at this time 
just exactly who. | 

Q. Well, you did then call the Police Department twice on the 
morning of Saturday, May11? A. I called back to the same department. 

Q. Did you feel that they gave you on each occasion a number, a 
different number on each occasion? A. The Police Department may have 
given me the number on my second call; I say that I cannot remember at 
this time. It's been so long. But I know I got another number which I 

| 
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called and I got Mr. Dewey on the second call. 

Q.. Now, you got his number from the Police Department? A. I 
say I don't remember if I got it. Imay have. I cannot state truthfully 

right now, saying in fact that it was the Police Department or it 
wasn't. It may have been from GMAC, I don't recall. 

Q. That's what I was golng to ask you. Did not, or did you get it 
from GMAC on Saturday morning, the number of Mr. Dewey? A. I 
may have. 

Q. That is your best recollection? A. I am trying awfully hard to 


remember. 


Q. Now, when you got Mr. Dewey, what did you say to him and 
what did he say to you? A. Well, I explained the circumstances and my 


automobile was gone, called the police. Police had informed me that it 
was repossessed. I told him about my call from Mr. Ellis and asking him 
if he knew anything about my automobile or anything that might come with 
it. He then told me that he would check on it. He said he would put a 
check on it. 

Q. He would check on it? A. Yes, sir. 

Q_ Did you ask him why you had his number or was given his 
number? A. I don't believe I did, sir. 

Q. Did you ask him whether or not he had anything to do with 
taking or removal of the automobile? A. I believe I did. 

Q. What did you ask him? A. Well I said I asked him if he knew 
anything of the car being taken and if he knew where it may be or how I 
could find it andiget it back. At that time he said he couldn't tell me any- 
thing, but that he would check into it for me. 

I also explained to him that I had no back payments due on it. The 
car was paid up as far as I could see. It was just a few payments to make 
yeton the automobile and it should not have been repossessed. That was 
about the limitation of our-- 

Q. Did he give you any information that he knew anything about the 
automobile or the taking of it? A. No, sir. 

Q. On that call? A. No one gave me any information on the car 
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until the final call Monday night, three days after it was taken, 

Q. Now, did you hear again on Saturday from Mr. Dewey? 

A. Yes, sir, I did. | 

Q. Will you relate the conversation you had with him and the con- 
versation he had with you? A. He saidhe was checking into it, trying 
to help me out, at that time being Saturday, GMAC, not too many people 
being there, that we would have to hold off until Monday. He said on 
Monday better arrangements could be made and probably the car would 
be found and returned to me on Monday, and he said he would help me 
get it back if he could. ! 

124 Q. Now, that is the second call you made to Mr. Dewey? A. No, 
he made that one to me, sir. | 

Q. You made one to him and he made one to you and oe on Satur- 
day? A. Yes, sir. | 

Q. Now, do I understand you talked not to Mr. Ellis on Saturday, 
but to Mr. Garber? A. No, I don't think I talked to Mr. Garber on 
Saturday. I think the first conversation I had with Mr. Garber was Mon- 
day morning. I don't think he was in the office. : 

Q. Again, to whom did you talk to other than the young lady at the 
switchboard at General Motors Acceptance Corporation? A. I can't 
remember now, sir. | 

Q. Manor woman, or another woman? A, I can't remember, sir. 

MR. SHIFFLETTE: May we have a moment to confer? 

THE COURT: You may. 

MR. SHIFFLETTE: No further questions. 

MR. HARTSHORN: There are a couple of questions that slipped 
my mind, I would like to ask. 

REDIRECT EXAMINATION 
BY MR. HARTSHORN: | 
Q. Sgt. Froelich, prior to the time your car was moved or taken 
125 on the 11th of May, what was the condition of your SREEEE ICY 
A. Condition, it was considered good. 


Q. Now, when you recovered your automobile on the 13th, what did 
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you notice that was different? A. Well, when we went in to get the car, 
it was back in this junk yard was what it was. 

Q. Back part of the lot? A. Yes, sir. We went back to it and I 
immediately looked it over and first thing I noticed was that the side view 
mirror of the car was missing, been knocked off and there was a slight 
dent in the door where it had been taken off. 

Also came to my attention as soon as I got into the automobile that 
there was a crack in the windshield, approximately six inches long, on 
the driver's side of the windshield. 

Then I decided I had better look the car over and with my companion, 
who was my upstairs neighbor, the man who took me out there, we looked 
it over. I opened the hood and found that the brand new battery which 
had been placed in the car one week prior to the car's being taken, bat- 
tery was gone and an old battery was in its place. 

Also, there was no fan belt on the motor. The fan belt was gone. 

I don't know how far the car was driven without a fan belt. On the top of 
that, there were some scratches and groves in the right side of the car- 


Later, upon my discovery, some glasses, iriside sun glasses and 


a few other small items were taken from the inside of the car. 

Q. What was the value of the battery? A. I believe I paid about 
$14 for the battery, just a week before. 

Q And the sun glasses? A. Sun glasses I bought quite a few 
years ago for about $14. 

Q. Did you investigate and find out the extent of your damages of 
your automobile? A. Ineverdid. I got an approximate estimation from 
a mechanic. He said it came to about $70 in all. 

Q. And do you have that automobile now? A. No, sir, I don't. 

MR. HARTSHORN: No further questions. 

THE COURT: Anything further of this witness? 

MR. SHIFFLETTE: Pardon me just one moment, Your Honor. 

RECROSS EXAMINATION 
BY MR. SHIFFLETTE: 
Q@. You were insured, were you not, under the terms of your 
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agreement with General Motors Acceptance Corporation? Your car was 
insured? A. Yes, sir, it was insured. i 

Q. Did you ever make claim to the insurance company? A. No, 
sir. My--I did not have collision insurance on the car at that time. 

Q. Well, there wasn't any evidence of a collision, was there? 

A. Sir? | 

Q. There wasn't any evidence of a collision? A. Well, the 
scratches and groves on the side may have rubbed up against something, 
somebody rubbed against the car. No direct impact or coe as you 
might say, no. | 

@. So your policy could cover the loss of the articles? A. I 
had no collision insurance, no, sir, I said that. | 

Q. The comprehensive would have covered those losses and any 
damage to the car, would it not, if you made a claim to the insurance 
company? A. If I had comprehensive insurance, yes, but the only in- 
surance-- : 

THE COURT: Justa minute. You both can't talk at once. 

MR. HARTSHORN: I object to that question. That calls for a con- 
clusion from the witness, particularly a legal conclusion as to whether 
or not comprehensive insurance would cover a damage, physical damage 
to a car, facts and circumstances of which he didn't know. : 

THE COURT: I think it would be well to determine first whether 
there was comprehensive insurance. 

BY MR. SHIFFLETTE: ! 

Q. Did you--in making your arrangements or agreement with the 


sellers of the automobile in Missouri, and obtaining the line of credit and 
entering into the conditional bill of sale, you did obtain a full insurance 
| 


policy covering the entire car, did you not? A. Yes, sir. | 
Q@. And you paid for that? A. Yes, sir. ! 


Q. And it covered--and comprehensive was included, was it not? 


A. I have my own-- 
Q. For the protection of yourself and for the protecticn of the lien 
holder? A. On the insurance, I had my own insurance from the car 
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which I owned prior to this Ford. All I did was-- 

THE COURT: Just a minute. Did you have comprehensive in- 
surance? 

THE WITNESS: When I first bought the car, yes, sir. 

MR. SHIFFLETTE: Pardon me just one moment. That is all. 

THE COURT: Any further questions ? 

MR. HARTSHORN: No further questions, Your Honor. 

THE COURT: You may step down. 

MR. HARTSHORN: May I ask for a five minute recess to con- 
sider? 

THE COURT: You may. 


MR. HARTSHORN: Thank you. 
THE COURT: Wez.will take a short recess, now, ladies and 
gentlemen of the jury. As you know, you should not discuss the facts 


in the case with anyone during the Court's recess. 
(Whereupon a short recess was taken. ) 

MR. HARTSHORN: At this time, counsel for the plaintiff would 
like to present certain admissions of facts which were ascertained at 
pretrial. 

THE COURT: Very well. Ladies and gentlemen of the jury, when a 
Civil case is filed in these courts, there is provision in the rules for 
interrogatories between the parties. 

This means that the parties have the right to serve written ques- 
tions on the other party. The other party is required to answer the ques- 
tions within a specified number of days. 

These interrogatories and the answers become part of the pleadings 
in the case and they may be used for evidentiary purposes. 

Counsel is now going to read you certain questions and answers 
which the plaintiff addressedito the defendant. 

MR. SHIFFLETTE: If it please the Court, may I ask counsel which 
one now are you taking up, the first, second or third? 

MR. HARTSHORN: First. 

MR. SHIFFLETTE: That is the one with 18 questions. 
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THE COURT: I think if it's the first, that is sufficiently identified. 
Go ahead. | 
MR. HARTSHORN: "Each of the following statements are true: 

"1. The defendant has in its employ an agent and representative 
by the name of Mr. Garber." | 

THE COURT: Mr. what? i 

MR. HARTSHORN: Garber. | 

"2. Said Mr. Garber's place of employment is located at 425 13th 
Street, N.W., Washington, D. C. 

THE COURT: I don't think this is necessary, because Mr. Garber 
has taken the stand and has testified to his employment for a period of 
18 and a half years by the defendant. I don't think this type of inter- 
rogatory is necessary. | 

MR. HARTSHORN: On the second--supplementary request-- 

THE COURT: Go ahead. | 

MR. HARTSHORN: "Defendant received an interoffice communi- 
cation from its Buffalo, New York, office, the subject matter of which 





was the plaintiff, and it was the said communication which led Mr. J. J. 
Garber, defendant's employee, to ask plaintiff if plaintiff has been in- 
volved or mixed up in narcotics". 
THE COURT: Is that the question? 
MR. HARTSHORN: That is the statement of fact sich they admit. 
THE COURT: What was the defendant's answer to that interroga- 
tory ? : 
MR. SHIFFLETTE: I will read it, if it will help any. 
MR. HARTSHORN: Yes, the answer to that was admitted. "Yes, 
see reply to request for admissions heretofore filed in this case. Ws 

THE COURT: Will you keep your voice up? | 

MR. HARTSHORN: Yes, Your Honor. 'Yes, see reply to request 
for admissions heretofore filed in this case." : 

No. 15 of these interrogatories, "At the time defendant received 
information which made defendant or its agents suspect that | plaintiff 


might be 'involved’ or 'mixed up’ in narcotics, defendants or its agents 
| 





86 
knew that under the law a motor vehicle in which narcotics are found in 
violation of law may be confiscated, causing the owner and any lien holder 
to lose any claim against it, the said vehicle." 

The answer to that interrogatory, "Defendant admits that at the date 
of its receipt of an interoffice communication herein before referred to in 
these proceedings it was aware of the statutes relating to narcotics and 
their application to motor vehicles." 

The plaintiff rests his case. 

MR. SHIFFLETTE: Now, if it please the Court, we would now renew 
our motion to do away with and throw out the-- 

THE COURT: Do you want to argue this matter out of the presence 
of the jury? 

MR. SHIFFLETTE: Yes, Your Honor. 

THE COURT: I will ask you ladies and gentlemen of the jury to 
step back into the jury room and to refrain from discussing the facts in 
the case with anyone. 

(Whereupon, the jury retired to the jury room.) 

MR. SHIFFLETTE: If I may be heard on this motion, Your Honor, 
to-- 

THE COURT: Specifically, what is your motion? 

MR. SHIFFLETTE: To strike the exhibits of the plaintiff 5 and 5A, 
I believe, for the reason that those exhibits, as plainly as can be seen, 
are, (1) a telephone conversation between the Buffalo office of the de- 
fendant to the Washington office of the defendant, and transcribed in long- 
hand by a clerk in that office. 

There has been no showing anywhere that that particular exhibit 5 
was--ever saw the light of day out of the custody of those employees of 
the defendant. We take the position that there is, under such circumstances, 
and the same applies to 5A, the printed matter, that there is a qualified 

- privilege in the company such as this, or any corporation, where they are 
doing business throughout the country or the universe that there must be 


133 between each office or certain officers, etc., of the company com- 
munication, and that that is not publication. The law appears to be that 
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it's qualified if it relates to private interests, and comprehends communi- 


cations made in good faith, without actual malice, with reasonable or 
probable grounds for believing them to be true upon a subject matter 

in which the author of the communication has an interest or in reference 
to which he has a duty, public, personal or private, either legal, judicial, 
political, moral or social, made to a person having a corresponding 
interest or duty. Briefly stated, a qualifiedly privileged communication 
is a defamatory communication made on what is called an pecaston of 
privilege without actual malice. ! 

It is quite apparent, Iam sure, to the Court here, at this stage of 
the proceeding, that we would have no other method of getting the infor- 
mation that was handed to us in the Buffalo office through a person there 
on the outside, to get that information to the Washington ‘a or 
Springfield, Missouri, office. | 

We take the position that what has been stated in both exhibits 5 
and 5A is not libelous per se, by the furthest stretch of the pagan 
It merely-- 

THE COURT: Imputation of a crime is not libelous, | ‘per se? 

MR. SHIFFLETTE: If your Honor would read, the imputation of 
crime isn't there. We were advised-- ! 

THE COURT: Go ahead. 

MR. SHIFFLETTE: Pardon me, Your Honor. | 

THE COURT: You say that the statement, ‘Police picked up the 
plaintiff for narcotics," is not an imputation of a crime? : 

MR. SHIFFLETTE: We were advised, I think it says, that there 
was this done. We did not know it. We told it to no one except our- 
selves. However, I don't believe, actually, that it's libelous per se, as 
has been suggested by counsel for the plaintiff. i 

However, if it is, we feel that the -- that itis a qualified matter, 
and a qualified privilege exists so that we could ar examine 
and find out. Now-- 

THE COURT: Do you have any authority for oe this a quali- 

fied privilege in this case? 
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MR. SHIFFLETTE: Well, I think so. 
(Whereupon, Mr. Shifflette presented argument in support 
of the answer to the last question. ) 


MR. SHIFFLETTE: We feel that the two exhibits should be 
stricken and then I would have the Court consider the further motion that 
the first count of this, insofar as libel is concerned, has not been proven 
sufficiently. 

They claim, it's not actual damage that is claimed, it's punitive 
damage that is claimed, and the claim against the corporation for what 
was written on those two papers. 

THE COURT: I don't understand what your motion with reference to 

the first count is. What are you moving with reference to-- 

MR. SHIFFLETTE: That the two exhibits be stricken on the basis 
that they were qualifiedly privileged. 

THE COURT: I understand that, but you said--you made a motion 
with reference to the first count, but you never said what the motion was. 

MR. SHIFFLETTE: And secondly, I think that the first count the 
Court might pass upon, we move that the first count, that a directed 
verdict be granted the defendant insofar as the first count is concerned. 

We feel there hasn't been proof enough to go to the jury on the 


damages claimed on the libel. As you will recall, there is no evidence 


and I believe it was agreed, there is no actual damage has arisen from 
whatever, if there was a libelous statement made by the defendant. I 
think that's all. 

THE COURT: Mr. Hartshorn: 

MR. HARTSHORN: Your Honor, as pointed out by the counsel, a 
qualified privilege can be destroyed, if it exists at all, by the absence of 
good faith, the absence of malice, and the absence of probable cause to 
believe same to be true. 

THE COURT: By the absence or by the existence of those factors? 

MR. HARTSHORN: By the existence. Failure to have good faith. 
The existence of malice, the failure to have probable cause to believe 
these things to be true. 
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THE COURT: Do you concede that there is qualified privilege in 
this case? : 
MR. HARTSHORN: I am not satisfied that there is. 
(Whereupon, argument was presented by Mr. Hartshorn and then 


by Mr. Shifflette in support of their respective positions. ) 


136-A THE COURT: I believe upon the evidence before the Court that the 
Court must rule, as a matter of law, that Plaintiff's Exhibit 5 and 5A 
are documents to which the status of privilege does apply. I believe. 





that this is a qualified privilege which might be overthrown 2 some 
showing of malice or other improper motivation. 

I can see nothing in the plaintiff's evidence that So justify the 
Court in submitting this issue to the jury upon the question of whether 
malice did or did not exist, because I don't think there is any evidence 
of malice at all. : 

I believe that in accord with the doctrine pronounced by the Globe 
Furniture Company case in 1920, that these documents, I repeat, are 
privileged. | 

I have some doubts, as a student of the law, that this type of trans- 
mittal of documents constitutes any publication within the law of libel, 
but the courts in this jurisdiction through the years have avoided or evaded 
passing upon the question of whether this is or is not publication. 

In some jurisdictions, the courts, instead of using the principle of a 
privileged communication hold that such circulation within a business in- 
stitution of data necessary to the conduct of the business ao not consti- 

tute a publication of those documents. ! 

I repeat that that is not the accepted law of the District of Columbia, 
but here the courts have held these communications, or communications 
of this type, to be within a qualified privilege. ! 

I must rule, consequently, that the documents are within the law 
of libel privileged communications. The qualification of the privilege 
has not been overthrown by the plaintiff's testimony and I will, accordingly, 
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grant the defendant's motion for a directed verdict on the first count of 
the complaint. 

I will deny the defendant's motion to strike Exhibits 5 and 5A be- 
cause I believe they are material and admissible to the second count of 
the complaint which charges the illegal or wrongful repossession of the 
plaintiff's automobile. I will, accordingly, deny the motion to strike. 

MR. HARTSHORN: May I note exceptions, Your Honor? 

THE COURT: Exceptions are not necessary, Mr. Hartshorn. They 
were abolished by the 1938 rules, actually. We call them the new rules, 
but they are now 21 years old. 

You may bring the jury in. 

(Whereupon, the jury returns to the courtroom.) 

MR. SHIFFLETTE: If it please the Court, may I inquire how long 
you intend to sit? I will call a witness out of turn. 

138 THE COURT: Iam golng to sit until about 4 o'clock. Iam required 
because of an ex officio invitation to attend the barristers’ dinner tonight, 
so I will sit until about 4 o'clock. 

MR. SHIFFLETTE: I will call the witness out of turn in order to 
get him on today. 

THE COURT: Ladies and gentlemen of the jury, while you were 
out of the courtroom, the Court heard argument of two motions, one of 
which is of no concern to you at the present time. 

The second motion, however, was a request of the defendant that 
the Court direct a verdict in favor of the defendant on the first count of 
this charge, which charges that the plaintiff was libeled by the defendant's 
action. 

The Court has ruled that in accord with the established law of the 
District of Columbia since 1920, that communications within a corporation 
that relate to the transaction of the corporation's business, are privi- 
leged communications. That means that they are not libel to a person 
concerning whom the communications speak, unless this material is con- 
veyed to somebody outside of the corporation. 

There has been no showing that this information was furnished 


to anyone outside the corporation and, accordingly, the Court has granted 
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i 
| 
| 
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a verdict as a matter of law on the first count of the complaint. 

The second count of the complaint remains before you and the Court 
for our consideration, that is, the plaintiff's complaint that the defendant 
wrongfully repossessed his automobile. So from this point on in the trial 
of the case we proceed upon the second count of the complaint, that is, 
the complaint in which the plaintiff charges that he was damaged by the 
defendant's wrongful repossession of his automobile. | 

You may call your witness. 

Thereupon, 

ROY GLEN ELLIS | 
took the witness stand, having been duly sworn, and was examined and 
testified as follows | 

DIRECT EXAMINATION 
BY MR. SHIFFLETTE: | 

Q. Will you state your full name, please? A. Roy Glen Ellis. 

@. I might add, keep your voice up so we all may hear in the room. 
And where do you reside, Mr. Ellis? A. 2704 South Adams Street, 
Arlington, Virginia. ! 





@. And where are you employed? A. Melpar, Inc, 
Q. And how long have you been there, sir? A. A year ago, last 
October. | 
Q. Now prior to your being employed by Melpar, what was your 
occupation, or for whom did you work? A. I was a field representative 
for General Motors Acceptance Corporation. : 
Q. When did you go to work for General Motors Acceptance 
Corporation? A. October, '56. : 
@. And that was in the Washington, D. C., office? A. Yes, sir. 
Q@. And during your entire work for the General Motors Acceptance 
Corporation, you worked out of the Washington, D. C., office? A. Yes, 
sir. | 
Q. Under whose direct supervision did you work, if you can tell 
us? A. Mr. Garber was my immediate supervisor. 
Q. Now, what were your duties in the job that you gave us the 
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title to, outside--what was your title? A. Field representative. 

Q. Field representative. What were your general duties in that 
capacity? A. Try to consummate collections on past due payments and 
to get contact with delinquent payments, to bring those payments into the 
office or to secure our collateral. 

Q. Now, did you spend most of your time inside or outside the 
office? A. Outside. 

Q@. And did you have any particular time that you reported each day, 
each work day to the office? A. Nota particular time, but I usually 
came in in the morning, sometime between 8:30 or 10:00 o'clock. 

Q. And for the most part then you might not return that day at all? 
A. That's right. 

Q. Do you remember the case involving Mr. Edward B. Froelich, 
a soldier that had an account some place with General Motors Acceptance 
Corporation? A. I remember the account, yes, sir. 

Q. Now, do you remember the month that you first became ac- 


* | 
quainted with it, if you did become acquainted with the account? A. The 


only--well, I can remember it was in the warm season of the year, it was 
in the late summer, I believe. 

Q. Now, what is your recollection as to your first knowledge of 
that account? A. Well, I was handed a note from Mr. Garber in 
reference to the account and I believe the note was from Buffalo, had been 
received by telephone, to the effect that a Mr. Dewey in Washington could 
be contacted on a certain telephone number for any information on this car, 
this account. 

Q. Now, can you recall what day of the week that you first re- 
ceived that paper writing, and I assume that when you did receive it, you 

were requested to do something, is that correct? A. I don't re- 

member, sir, whether it was a Friday or a Monday, when I first came in 
contact with it. I can't recall the case that much. 

Q. Now, what did you do when you did do something, if anything? 
A. Well, to my'recollection, I didn't do anything with the account until 
a Monday. 

Q. Well, what did you do then? A. Best I can remember, sir, is 
that I was told, or I had been asked if I had contacted Dewey, and I said 
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no, at that time, and then I believe it was either Monday or Tuesday 
that I was advised, I think it was Monday afternoon, in fact, that I was 
advised that the collateral was located at a garage or used car lot in 
Falls Church, Virginia, on Lee Highway, and that was, the name of the 
lot or garage was Alcorn Motors. 
Q. Now, from whom did you get that information? A. Mr. Garber. 
Q. And that was, you feel, the afternoon of Monday? A. I believe 
so, yes, sir. | 
Q. And did you ever talk over the telephone or personally with 
Mr. Edward Dewey in Hyattsville, Maryland? A. Ido not recall any 
such conversation. : 
Q. Well, do you recall any conversation? A. No, I cannot. 
Q. By telephone or by meeting? A. No, I cannot. | 
Q. Did you ever meet him personally? A. No, I did not. 
Q. And you don't recall talking to him at any time over the tele- 
phone? A. If my memory serves me, I did not. | 
Q. Now, during the period of time that you were employed by 
General Motors Acceptance Corporation in the Washington office, how 
many days a week did you work? A. How many days a week did I 
work? | 
Yes. <A. I usually worked five days a week. 
You did not work on Saturday? A. No. 
And you did not work on Sunday? A. No, sir. _ 


Q. Was the office of the company, during your tenure there, open 
on Saturday at any time, to your knowledge? A. I believe that you could 
go in on Saturday mornings. The employees were able to get in the office 


up until noontime, as I recall. 


Q. For work purposes or for-- : 
THE COURT: Don't lead the witness. | 


BY MR. SHIFFLETTE: 
Q. Strike that. Was the office open for business on Saturday? 
A. Not as I recall. | 


Q. On those mornings that you--were you ever in there on 
| 





94 
Saturday morning during your tenure of employment? A. I was in on 
one occasion, I believe. 

Q. Do you recall whether they had a switchboard operator on duty 
on those mornings? A. I don't recall. 

Q. You don't recall? A. No, sir. 

Q. Now, did you have anything to do with the repossession or re- 
moval of the automobile of Mr. Edward B. Froelich in Washington in May 
or June, whichever it was, 1957? A. No, sir. 

Q. Did you ever see the automobile of Mr. Froelich? A. No, sir. 

Q. Did you ever authorize in any manner whatsoever anyone to re- 
possess or remove the automobile of Mr. EdwardB. Froelich? A. No, sir. 

Q. Specifically, did you represent to and request, represent to Mr. 
Edward Dewey that you could have, you would have him repossess that 
automobile, and authorize him todo it? A. No, sir. 

145 Q. Under your status of job, as outside representative, did you 
have the authority or power to employ anyone to remove an automobile 
from the street or repossess it? A. I did never run into the occasion. 
I don't know whether it was my authority to do so or not. I don't believe 
it would have been, though. 

THE COURT: Just what you know. Don't say what you believe. 

THE WITNESS: Yes, sir. 

BY MR. SHIFFLETTE: 

Q. You have no authority? 

THE COURT: Don't lead the witness. 

MR. SHIFFLETTE: I didn't mean to, Your Honor. 

BY MR. SHIFFLETTE: 


Q. Did you have any authority to obligate the company for the pay- 


ment of money to any outside sources? A. No, sir. 
MR. SHIFFLETTE: Will you allow us a moment to confer? 
THE COURT: Yes. 
BY MR. SHIFFLETTE: 
Q. Mr. Ellis, I show you what has been in the Court here, Plain- 
tiff's Exhibit 5, which appears to be a copy of a longhand memorandum 
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or letter or report. Now, is that the paper that you alluded to, that you 
were given, that is, the original of that? A. I believe it is, yes, sir. 

Q. Could you tell the Court and jury, if possible, when you re- 
ceived that paper, what date? A. Friday, would be the best of my 
memory that I had anything or had seen anything on this account, was 
Friday. I don't know what date that would have been. ! 

Q. If you feel that it was Friday, could you probably get it a little 
closer as to whether it was Friday morning or Friday evening? A. Fri- 
day morning, undoubtedly, as I went in the office usually in the morning 
to pick up my correspondence. Sometimes I did go in in the afternoon, 
after I had been out working and I would pick up more correspondence at 
that time. | 

And in this particular instance, I don't recall whether I picked it 
up in the morning or in the afternoon. | 

Q. Did you--having learned, you leamed where the car was lo- 
cated ultimately, on Monday? A. I received that information from 
Mr. Garber, I believe it was Monday. 

Q. And what did you do after that? A. I didn't do anything 
Monday. Tuesday I went out to Alcorn Motors in Falls Church and the 
car had been removed and I called Mr. Garber and asked him about it 
and he said to close the case and don't work on it any more. 





Q. Did you talk with anyone at Alcorn Motors with respect to the 
automobile? A. Well, I asked the attendant there where the car was, 

and he said that it wasn't there, someone had picked it up. 

Q. Did you learn or did you ask who placed the car on the lot of 
Alcorn Motors? A. No, I didn't. : 

MR. SHIFFLETTE: You may examine. ! 

CROSS EXAMINATION | 
BY MR. HARTSHORN: : 

Q. Mr. Ellis, is it your recollection now that this communication 
which has been identified as Plaintiff's Exhibit 5 was received by you in 
May, rather than the late summer? A. Yes, sir. It was in the warm 
season. That is all I recollect. | 
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Q. You have never talked to Mr. Dewey? A. Not thatI 
recollect. 

Q. Never had any communication with him in any form whatever? 
A. Not that I recollect. 

Q. If you will examine Plaintiff's Exhibit No. 5, at the bottom, will 
you tell me what that indicates, last sentence. A. Says, "Given to Ellis, 
5/9." 

Q. What does that indicate to you? A. That it was put into my 
mail distribution on the 9th. 

Q. Onthe 9th? A. Yes, sir. 

Q. Thursday, the 9th? A. Yes, sir. 

Q. Did you go in on Friday morning? A. I don't recall, sir, 
whether I was in that morning or not. There is a possibility I was, as I 
usually went in in the morning. 

Q. Why was this document, Plaintiff's Exhibit 5, given to you? 

THE COURT: I don't think the witness can answer that question. 

BY MR. HARTSHORN: 

Q. What were your duties in relation to that document when you 

found it in your box? A. Well, as the account went, I had several ac- 


counts that I had worked, and were working at the time previous to this, 


and I would have probably put it down in the file or I may have put it in 
the file, I may not have. I may not have worked it for possibly a week. 

Q. Was that delivered to you personally or was it in your mail 
box? A. No, it was in my mail. 

Q. In your mail? A. As best I recollect. 

Q. At the time you picked it up, did you know where the communi- 
cation came from? A. Well, I recognized the handwriting as Mr. 

Garber's, I believe, and most of my memos and correspondence 
did come directly from him. 

Q. Where did it originate? Where did that communication 
originate? A. I presume from a telephone call. 

Q. Did you, at that time, know that there had been a telephone 
call received concerning that case? A. Previous to this? 
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Q. At the time you received the note originally? In May of 1957? 


A. Ihad no idea there had been a telephone call before I received this 
_ and read this, no. 

Q. Have you read the document thoroughly ee A. Yes. 

Q. In this document, the second sentence says, "Detective F. 
Dewey, HE4-2750," and just above that is, "Call him, he has all info." 
Now, when you received those instructions, in your box, did you call 
Mr. Dewey? A. Not at the time. I didn't call Mr. Dewey at all, not at 
that time. I know I didn't. | 

Q. You never called Mr. Dewey? A. No. 

Q. Even though you received instructions in your box to call Mr. 

Dewey? A. Yes, sir. | 

Q. Subsequent to receiving that note, did you ever leave a receipt 


for the Finance Service Bureau or Mr. Dewey? A. Beg your pardon, 
sir? | 
Q. Acknowledging your custody of the automobile in question? 


A. I beg your pardon. Would you repeat that? | 

@. Isay, subsequent to the receiving of Plaintiff's Exhibit No. 5, 
did you at any time leave an acknowledgment of custody of plaintiff's 
vehicle for Mr. Dewey? A. No, I did not. : 

MR. HARTSHORN: Ihave no further:questions. __ 

THE COURT: Any further questions ? 

MR. SHIFFLETTE: No further questions. 

THE COURT: You may step down. We will adjourn at this time, 
ladies and gentlemen of the jury. I caution you again not to discuss the 
facts in the case with anyone, the members of your family, your associates 
on the jury, or anyone else until you return to the courtroom tomorrow 
morning and remember that you are not to read any newspaper accounts 
or listen to any newspaper broadcasts that might contain any reference 
to the trial of this case. | 

MR. SHIFFLETTE: If it please the Court, may Mr. Ellis be ex- 
cused, if it is agreeable to counsel, from attending any further trial? 

MR. HARTSHORN: Your Honor, I might like to recall him, if the 





98 
Court would allow me, tomorrow morning. 


THE COURT: I tried to finish with this witness so that we wouldn't 
tie him up for another day. Do you have any further questions of the wit- 


ness? 
MR. HARTSHORN: No, sir. At this time, Idon't. There isa 
document I would like for him to identify tomorrow, if I might. 
THE COURT: Very well. I think I will have to keep this witness 
in attendance at least tomorrow morning. 
MR. HARTSHORN: Thank you, Your Honor. 
(Whereupon, at 4:05 p.m., the Court adjourned until 
10:00 a.m., January 29, 1959.) 





Washington, D. c. 
January 29, 1959 
* ae * 
154 THE COURT: You may proceed, Mr. Shifflette. | 
MR. SHIFFLETTE: I would ask counsel if he requires Mr. Ellis 
to return to the witness stand. When he left yesterday, there was some 
suggestion he might. | 

MR. HARTSHORN: Yes, I would like to ask a few questions. 

THE COURT: Very well. Return to the witness stand, Mr. Ellis. 
Thereupon, : 
ROY GLEN ELLIS | 

resumed the witness stand, having been previously duly sworn, and was 
further examined and testified as follows: 
CROSS EXAMINATION 
BY MR. HARTSHORN: | 
Q. Mr. Ellis, did you, at any time, go to Alcorn Motors, in refer- 
ence to Sgt. Froelich's automobile? A. Yes, sir, I did. 

Q. And what was the purpose of that trip? A. Well, I went out to 

retrieve . the car that I had been advised was stored at Alcorn's. 

Q. And while you were there, did you give any kind of paper or 

receipt to anyone? A. No, sir. | 
155 DEPUTY CLERK: Plaintiff's Exhibit No. 7, marked for identifica- 


tion. 


(Document marked ae Exhibit 
No. 7, for identification, ) 
THE COURT: Will you show the exhibit to counsels | 
MR. HARTSHORN: Yes, sir. : 





BY MR. HARTSHORN: 
Q. I hand you a document marked Plaintiff's Exhibit 1 for identifi- 
cation, and ask you if you recognize that writing? A. Yes, sir, I do. 
Q. Youdo? A. Yes, sir. : 
Q. Whose writing is that? A. It's my writing, sir. 
Q. Is that your signature at the bottom? A. Yes it is, sir. 
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Q. Now, who prepared that document? A. I did, sir. 
Q. When was that? A. It was on the 14th, I believe. 
Q. What was that? A. That was on the 14th, I believe. 
Q. Of May, 1957? A. [believe it was. It was the day that I 
went to Alcorn's. 


156 Q. Then you did prepare a writing and give it to some one? 
A. Yes, sir, I did. 
Q. What was the purpose of that writing? A. I don't recall, 
sir, unless they asked for it. 
Q. Let me ask you this. Was that an acknowledgement that Mr. 
Dewey had properly released the automobile? A. I presume it was, 


Sir, yes. 
Q. And it's signed by you as a -- 
THE COURT: The witness has said he signed it. 
BY MR. HARTSHORN: 

Q. In the capacity of an agent of GMAC? A. Yes, sir. 

MR. HARTSHORN: I move that this be admitted as Plaintiff's Ex- 
hibit No. 7. 

No further questions. 

THE COURT: Is there any objection? 

MR. SHIFFLETTE: No objection, Your Honor. 

THE COURT: The exhibit will be admitted. 

(Document marked Plaintiff's Exhibit 
No. 7 for identification, admitted in 
evidence. ) 

THE COURT: Step down. 

MR. SHIFFLETTE: May I ask a question? 

REDIRECT EXAMINATION 
BY MR. SHIFFLETTE: 

Q. Do you have any recollection at all now that you have seen the 
paper, Plaintiff's Exhibit 7, as to how or under what conditions that was 
written? A. I believe this was written after I had called Mr. Garber 
and he informed that the car had been released and that -- I don't recall 
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the details, but evidently the people asked me for receipt. . 

Q. Do you recall who it might have been? | 

THE COURT: I think this is speculation. I don't think it's 
proper testimony if the witness has no recollection. | 

MR. SHIFFLETTE: That is all. 

THE COURT: Step down. Your next witness. 

MR. SHIFFLETTE: Will you call Mr. Bentley, please. If the 
Court please, may I ask that Mr. Ellis now be excused? _ 

THE COURT: The witness may be excused. 

Thereupon, 


RICHARD L. BENTLEY 
took the witness stand, having been duly sworn, and was exam ined and 


testified as follows: 
DIRECT EXAMINATION 


BY MR. SHIFFLETTE: ! 
Q. Will you state your full name, please? A. Richard L. Bentley. 


158 Q. Again? A. Richard L. Bentley. | | 
Q. And where do you reside, Mr. Bentley? A. In Snyder, near 
Buffalo, New York. | 
Q. And where are you employed? A. General Motors Acceptance 
Corporation. : 
Q. In Buffalo? A. Yes. 
Q. How long have you been employed by that corporation? A. I 


am on my 31st year. 
Q. And have you been -- how long have you been located with 
General Motors Acceptance Corporation in Buffalo? A. About 29 years. 
Q. And what is your position with General Motors Acceptance 
Corporation at that point? A. Iam a Special Collection Manager. 

Q. And what position did you occupy during May of 1957? 
A. Special Collection Manager. 

Q. Will you briefly describe what that position entails within the 
organization? A. Well, your Special Collection Manager, in General 
Motors Acceptance Corporation has to do with the loss, lossess that we 
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take on cars and it also has to do with handling all matters from the 


other branches where it involves people who have moved to our area. 
The other duties’ were disposal of cars that we have had for sale and the 
159 biggest scope of the business is on the losses and the loss situation 


and the disposal of cars and handling out-of-town accounts that come into 
our area for attention. 

Q. Now, calling your attention to approximately month of May, 
1957, did an account with General Motors Acceptance Corporation in the 
name of the plaintiff here, Edward B. Froelich, F-r-o-e-l-i-c-h, come 
to your attention in the Buffalo office? A. Yes, it did, but not through 
the regular channels. 

Q. Now, keep your voice up so that we may all hear. Will you 
tell us how and when you first became acquainted with that account? 
A. There is a detective agency in the city of Buffalo by the name of 
Moscato, NSBI. He called me up and asked me -- 

THE COURT: Justa minute. This is hearsay, Mr. Shifflette. 
This is not proper testimony. 

BY MR. SHIFFLETTE: 

Q. Now, the account did come to your attention? A. Yes, it did.: 

Q. And you obtained it from the source stated? A. Yes, sir. 

Q. Now, as a result of what you leanred from that source, what 
did you do? A. Well, I called back. We did not have the account in 
Buffalo as such, under that name. It was thought to be one of our ac- 
counts, but we did not have it. So then I called back the source and got 

160 more information and learned that it was an account handled by 

our Springfield, Missouri, branch. 

Q. Now, when you say you called back the source, was that the 
same source that made the call to you? A. No, it was not, sir. 

Q. To whom did youtalk? A. Well, it's my belief and knowledge 
at that time that I called back Mr. Dewey. 

Q. And was that Mr. Dewey located in this general vicinity of 
Washington? A. I believe at Hyattsville, Maryland. 

Q@. And the source, had you received information from the original 
source in Buffalo, of the number of Mr. Dewey and his name? A, I think -- 
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that's how, yes, I am sure of that. 


Q. Now, did you have some conversation with Mr. Dewey over the 
telephone? A. To the best of my knowledge, I did. | 
Q. What was your conversation with him and his conversation with 





you on that call? A. Well, he asked whether we were interested in 

that car and I told him, no, not as such in the Buffalo office, but that if 

he had more information, could he tell me the branch to where the gentle- 
161 man was making his payments, I could very quickly find out whether 

that car belonged to us on a finance basis. : 

So I then, to the best of my knowledge, believe that was told that 
the coupon book that was in the car, or some indication in the car, in- 
dicated that payments were to be made to the Springfield, Missouri, 
branch of GMAC., | 

Q. And you obtained that information in your call to Mr. Dewey? 
A. Iam positive of that. | 

Q. Now, do you recall whether you learned anything further from 
Mr. Dewey in connection with the automobile or ownership thereof. 

A. Only that the car had been standing on the street and was under some 

sort of surveillance and it's my thinking at this moment, to the best of 

my knowledge and belief, that I was told that the car was at a police 
station. : 

Q. Now, as a result of that information obtained as stated, what 

did youdo? A. I called Springfield, Missouri, branch of General 
Motors Acceptance Corporation, and gave them the name and number 
and the dealer and asked them if they were interested in that car. They 





told me it was financed on their books. ! 

Q. They told you what? A. They told me it was financed == 

162 THE COURT: This again is hearsay, Mr. Shifflette, what he was 
told by somebody in Springfield, Missouri. | 
BY MR. SHIFFLETTE: 

Q. Asa result of that call, what further, what further did you do, 
if anything? A. I asked them if they wanted me to call Washington and 
give the information to our branch here and have them investigate the 


| 
| 
| 
| 
| 
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matter, and they asked me to do that -- 

Q. No -- regardless of what they said, you did make that sug- 
gestion? A. Right. 

Q. Now, did you in Buffalo have anything further to do with this 
case involving Mr. Froelich? A. Not once after it left my hands, as 
far as that phone call was concerned. I called Washington and then com- 
pletely dismissed it from my mind. 

Q. Now, in examining your accounts in Buffalo, just how far did 
you go in the examination there of your records, to see whether Mr. 
Froelich was a customer in the Buffalo territory? A. We have a 
great big rack of index cards which will give us the name of all of our 
open accounts and that is the only way that we can find out, unless we 
knew the name of the dealer, we can look through all the dealer accounts 
by name. 

We have a regular index file that is circular in style, and that has 
25,000 - 30,000 names in it. 

163 Then I looked it up in the correct spelling and could not find that 
we had anything to do with that account in Buffalo whatsoever. 

Q. Pardonme. Now, I show you Plaintiff's Exhibit No. 5 and ask 
you to read it. A. Springfield, Missouri -- 

THE COURT: No. 

BY MR. SHIFFLETTE: 

Q. Now, Mr. Bentley, do you recall -- strike that. In making 

the call to Washington in connection with the information you had at the 


time that call was made, does that portray the substance of your conversa- 
tion to Washington, D. C., office? A. Yes. 

Q. Now, you will notice there that something is stated about 
narcotics. A. Right. 


Q. Now, did you receive that information from some source? 
A. On the illegal procedure, to the best of my knowledge -- 

THE COURT: Just answer the question. Did you receive that 
information from some source? 

THE WITNESS: Yes, sir. 
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BY MR. SHIFFLETTE: | 
Q. Now, from whom did you receive that information? A. Mr. 





Dewey. 
164 MR. HARTSHORN: Objection. 
THE COURT: The objection is overruled. | 
BY MR. SHIFFLETTE: 
Q. You received that information -- : 
THE COURT: Don't repeat. The witness has said he did. 
BY MR. SHIFLETTE: | 
Q. Did you have any additional or further telephone communica- 
tion with Mr. Dewey? A. No, sir. 
Q. Other than the one that you have testified to? A, No, sir. 
MR. SHIFFLETTE: I believe that is all. : 
THE COURT: Just a minute. Go ahead. 
CROSS EXAMINATION 
BY MR. HARTSHORN: 
Q. May Isee this document? Mr. Bentley, you have identified 
Plaintiff's Exhibit 5, the substance of the conversation that you made? 
A. Yes, sir. : 
Q. Do you remember what date that was? A. It would be ex- 
tremely difficult for me to remember. Whatever date would be on there, 
I would take it would be the date that I called. | 
THE COURT: The question is, 'Do you remember what date it was?" 
165 THE WITNESS: Not exactly, whether it was May 8 or ae 9, I don't 
remember. 
BY MR. HARTSHORN: | 
Q. May 8or May9? #£=°4A. Well, that's my thinking at the moment. 
Q. Now, you Say you called Mr. Dewey in Hyattsville, Maryland? 
A. Yes, sir. 
Q. At that time, did you know the name of the business that he was 
in? A. Only through another source, yes. | 
Q. What was your understanding of the name of that business at the 


time? A. I don't remember. : 
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Q. Do you know what type of business Mr. Dewey was in at that 
time? A. Yes, Ido. 
Q@. What kind of business was it, to your understanding? A. An 
investigation agency, as I take it. 
Q@. Private investigation agency? A. Yes, sir. 


Q. No confusion in your mind as to whether he was a narcotics 


agent for the Federal Government, was it? A. No, sir. 

166 Q. I hand you a document which has been identified and admitted 
as Plaintiff's Exhibit 5A and I would like for you to read the bottom of 
the second page to yourself, not out loud. 

Have you read that portion of the Exhibit 5A? A. Yes, sir. 

Q. Now, you stated previously that you made the telephone call 
to Springfield, Missouri? A. Right. 

@. Now, the document identified as Plaintiff's Exhibit 5A, was -- 
emanated from Springfield, Missouri, didn't it? A. Right. 

Q. And in that document there is some indication that Buffalo, 
New York, branch advised them that the Federal Narcotics Bureau was 
interested in the collateral. Where did that come from? A. It did not 
come from me, as it's worded in that memorandum. That could have 
been given to a girl out there -- 

THE COURT: Don't guess. Just testify as to what you know. 

THE WITNESS: Iam quite positive I did not give that sort of 
information that the Federal Narcotics Bureau was interested in that 
car. 

BY MR. HARTSHORN: 

Q. You have no idea where Springfield got such information? 

167-168 A. No, I don't sir. 

Q. Now, I notice in Plaintiff's Exhibit 5 you have had an oppor- 
tunity to read that to -- states, "Police picked C up for narcotics, not 
car.” Is that what you told the Washington office? A. No, I don't 
think that I -- I'wouldn't say that was my exact wording on it. I was 
told certain things and said that there was some idea of illegal use of 
the car. 





107 | 

Q. Did you tell the office in Washington that the automobile was 

not picked up? A. I told them that the information I had was that the 
police had it. ! 
Q. That is not what the statement says there. ! 


THE COURT: The statement obviously doesn't say that. I think 


you are arguing with the witness. 
MR. HARTSHORN: I have no further questions. 
THE COURT: Any further questions? 
MR. SHIFFLETTE: Pardon me. 
REDIRECT EXAMINATION : 
BY MR. SHIFFLETTE: 
Q. Now Mr. Bentley, prior to this telephone conversation based 


upon certain information that you received in Buffalo, did you know 


personally Mr. Dewey of Hyattsville? A. Never. ! 
169 Q. Had it come to your attention other than the information given 


you by whatever means you obtained it in Buffalo on or about the time 

of this call, did you know what Mr. Dewey's business was? A. Not 

until I received the phone call from the source in Buffalo. 
Q@. And when you talked with Mr. Dewey over the telephone did 





you learn anything particularly about what his business was and what 
his interest was in this automobile? A. I had already been told that 
he wag iy,the same business as the source in Buffalo, so there would 
be no question, no reason for me to ask him what business he was in. 
I knew it. : 

MR. SHIFFLETTE: Thank you, very much. 

RECROSS EXAMINATION 
BY MR. HARTSHORN: 

Q. I have one further question, Your Honor. Now, Mr. Bentley, 
when you called Mr. Dewey, was this in behalf of the General Motors 
Acceptance Corporation, within the scope of your employment. A. Yes. 

Q. And you were seeking information to be used for the benefit 





of General Motors Acceptance Corporation? A. We were if our 


collateral was endangered, yes. 
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170 Q. And you were using Mr. Dewey as a source of information? 

A. Only for further information so I could properly identify the account 
to help either he or the source in Buffalo. 

MR. HARTSHORN: I have no further questions. 

THE COURT: Step down. 

Thereupon, 

JAMES S. TALLEY 

took the witness stand, having been duly sworn, and was examined and 


testified as follows: 


DIRECT EXAMINATION 
BY MR. SHIFFLETTE: 
Q. Will you please keep your voice up. Your full name, Mr. 


Talley. A. James S. Talley. 

Q. And where do you reside? A. Fairfax County, Virginia. 

Q. And where are you employed? A. General Motors Acceptance 
Corporation. 

Q. And how long have you been employed there? A. Approxi- 
mately nine and a half years. 

Q. And are you located in the Washington office of that corpora- 
tion? A. Yes, sir, Iam. 

Q. What are your present duties? A. I am the Special Collection 

171 Manager of the Washington branch. 

Q. And how long have you been in that position? A. For a total 
of almost three years. At the present time, it was a broken assignment. 
Total time in that capacity of three years. 

Q. And prior to your -- you were in the broken assignment was 
this position occupied by another person in your organization? A. Yes, 
sir, it was -- Mr. Garber. 

Q. So in May of 1957 who occupied the position? A. I believe 
that the inner office organization was made approximately to the best of 
my knowledge around May 15. 

Q. So you did not occupy the position during the first part of May? 


A. No, sir. 
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Q. And that was occupied by Mr. Garber? A. That is right. 

Q. Now, I will ask you whether or not during the month of May, 
1957, whether your office was open for business on Saturday ? A. No, 
sir. | 

Q. Now, if it was not open for business and it wasn't as you 
testified, was there anyone there to answer the betenboner calls such as 
a telephone operating girl? A. No, sir. 

172 Q. Now, has that system been changed since then? A. Yes, sir. 

Q. Approximately when? A. 13th of July, 1957. : 

Q. And you are now open on Saturday? A. Weare open on Satur- 
day morning for investigative services to our dealers who wish to 
merchandise automobiles on Saturday only. We handle no customer 
calls. : 

@. For what period of time that you can recall was your office 
closed definitely and fully on Saturday, prior to July 15? | 

MR. HARTSHORN: I object to that, Your Honor. Their own wit- 
ness has testified some people had access to it. There could be people 
in their on Saturday and unless he is going to testify that on Saturday, 
May 11, that door was locked and there was nobody in that building or 
that office, then I think it's improper. | 

THE COURT: I will sustain your objection, to the form of the 
question. | 

BY MR. SHIFFLETTE: 

Q. Do you recall or did you have anything to do with the account 
or the case wherein the plaintiff in this case, Mr. Froelich, was in- 
volved? A. Not until after the circumstances that have been recited 
in the trial have all taken place. I have been in conference with you and 

173 our executive office. 

Q. Now, there has been introduced here Plaintiff's Exhibit 6A -- 
5A, and I show it to you, sir. Will you briefly explain the purpose and 
intent of that form as used between -- in the General Motors organiza- 
tion? A. The form is what we call a 582, and it is used from one 


branch to another in General Motors Acceptance Corporation when 
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particular problems come up on a retail account. Problems may be 


one of collection, may be one of investigation. 

Q. Now, do you handle those from the jurisdictions outside of the 
District of Columbia that come to this office here in your capacity as 
special collection officer? A. Yes, sir. 

Q. Would you state how many you received in this office a month? 
A. Well -- 

THE COURT: Just a minute. In 1957? 

BY MR. SHIFFLETTE: 

Q. In 1957? A. In 1957? Of course it varies from month to 
month. We have no control over our customers that may move into the -- 

THE COURT: Just answer the question. 

THE WITNESS: I would say approximately 150 to 200 a month. 

BY MR. SHIFFLETTE: 

174 Q. And under your direction today and under the direction of the 
Special Collection Manager, these are routed to clerical help or 
investigators to pursue the requirements under that form? 

THE COURT: You are testifying, Mr. Shifflette. You shouldn't 
lead your witness. 

MR. SHIFFLETTE: Iam sorry. 

BY MR. SHIFFLETTE: 

Q. What is your procedure after you received this in the office 
from Buffalo or Springfield, as in this case, from Springfield, Missouri? 
A. The procedure is that we log it in in a running control and comes to 
the Special Collection Manager's attention as that is done, and he reads 
it to see if there is anything that he can help the particular man, to who 
he wishes to handle the assignment in the field. Nine times out of 10, 
the assignment is issued to the field and left to the field man's handling. 


Q. Now, with respect to the outside men, how many work under 


you, under your direction? 
THE COURT: I don't know that this is material now. I think that 
the Court's only interest is as to the situation in May, 1957. 
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BY MR. SHIFFLETTE: | 
Q. Now, is there any authority in a field representative to employ 


outside sources? A. No, sir. 
175 Q. Without authorization from superiors in the office? A. Ab- 
solutely not. 

Q. In the event you desired to employ outside assistance such as 
a private detective, what would be your procedure in the position? 

MR. HARTSHORN: I object. : 

THE COURT: State the grounds for your objection. 

MR. HARTSHORN: I think that is irrelevant and immaterial un- 
less he is talking about a particular instance or the time of a particular 
instance. He has testified that he wasn't in that position on May 11, 1957. 

THE COURT: Your objection is sustained. | 

BY MR. SHIFFLETTE: 

Q. Prior to May 11, 1957, you did occupy the same position? 

A. Yes, sir. | 

Q. Now, wait until you see whether this is objected to, if you will, 








please. Now, what was the procedure immediately prior to the date 
May 11, 1957, with regard to the employment of outside sources and their 
employment to assist in the investigation to be made? 

MR. HARTSHORN: I object on the same grounds, that that, too, is 
not within the period which is involved here and the defendant has a per- 
fectly available witness who could testify. 

THE COURT: I think the question is nowa proper one. I will 

176 overrule the objection. Answer the question. 

THE WITNESS: In order for any outside source to be employed on 
a case involving a 582 or one of our own accounts, it is necessary that 
an officer of the company give his authorization. | 

BY MR. SHIFFLETTE: ! 

Q. And do you have an officer of the company in Washington, Die Om 
office? A. We do, sir. | 

MR. SHIFFLETTE: Will you give us a moment? believe that is 
all, Your Honor. | 
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CROSS EXAMINATION 
BY MR. HARTSHORN: 

Q. With reference to the 582, the urgency of that document depends 
on the instructions, doesn't it? A. Some cases are more critical 
than others, yes. 

Q. Now, when your office received a telephone call from a branch 
office the substance of which says that an individual has been picked up 
by the police for narcotics, and that a Detective F. Dewey had informa- 
tion to call him, and that a 582 would follow, isn't that an exceptional 
situation? A. To some degree. 

Q. And when the 582 referred to comes :in with detailed remarks 
concerning this account, further elaborating on the narcotics business, 


and having -- I am going to quote one part of the instructions -- 
177 MR. SHIFFLETTE: He has it, I believe. 
BY MR. HARTSHORN: 
Q. “It is believed that prompt contact with Detective F. Dewey 


will enable us to obtain possession of the car which we would like to do 
before the Federal Authorities confiscate the unit.’ Isn't that an ex- 
ceptional circumstance? A. I believe that is a matter of opinion. 
THE COURT: Answer the question. 
BY MR. HARTSHORN: 
Q. Iam asking you isn't that -- you testified to -- 
THE COURT: Don't argue with the witness. Answer the question. 
THE WITNESS: On its face, yes. 
BY MR. HARTSHORN: 
Q. And would be given more than routine treatment? A. Yes, 
I believe it would. 
MR. HARTSHORN: No further questions. 
THE COURT: Any further questions? 
MR. SHIFFLETTE: No further questions. 
THE COURT: Step down. Your next witness. 
MR. SHIFFLETTE: That concludes the defendant's case, if the 
Court please. I would like to have an agreement with counsel that the 
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calendar for 1957 be reproduced in Court as to these dates and days. 

178 THE COURT: Iam sure there would be no objection. Is there any 
rebuttal testimony? : 
MR. HARTSHORN: No, Your Honor. 

THE COURT: Will you come to the Bench? | 
(At the Bench.) : 
THE COURT: How much time do you want for your elosi ing argu- 
ment, Mr. Hartshorn? : 
MR. HARTSHORN: Twenty to 25 minutes. | 
THE COURT: How: are you going to divide it between your Cpemng 





and your closing? 
MR, HARTSHORN: Fifteen on the opening and 5. 
THE COURT: Very well. How much time do you want, Mr. 
Shifflette? : 
MR. SHIFFLETTE: I should think 20 minutes, Your Honor. We 
would like to be heard on a motion. 
THE COURT: Iassumed you would. Are you comes have special 
prayerstosubmit? Do you have any written prayers? ! 
MR. SHIFFLETTE: I have one. 
MR. HARTSHORN: No, sir. i 
MR. SHIFFLETTE: I would call your attention to the cases as I 
argue here that you might want to refer to in your own instructions. 
THE COURT: Very well. : 
179 (In Open Court) 
THE COURT: Ladies and gentlemen of the jury, the Court again 
is required to hear argument upon a point of law. I must hear this argu- 








ment out of your presence. Consequently, I am going to ask you to step 


into the jury room, but to refrain from discussing the facts in the case 


while you are out of the Court. 
(Jury retires from the Courtroom.) | 
MR. SHIFFLETTE: [If it please the Court, we would like to make 
two motions on behalf of the defendant: First, a general motion to find 
on the second count in favor of the defendant. : 
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We make this for the purpose -- on the basis of the statements of 
the witnesses on both sides and take the position that a case has not been 
made out by the plaintiff on the lark of the taking of the automobile by 
General Motors Acceptance Corporation, and that it isn’t a proper case 


to go to the jury under any circumstances. 
Now, Your Honor has heard the testimony as well as I have, and, 


of course, it's opposite on both sides. We make that for the record. 

Our principal motion, the second motion, is that the Court strike 
from this claim of the plaintiff, his claim for punitive damages. As 
Your Honor is thoroughly familiar, and as the cases hold, there must 
be to claim punitive damages and to have the same considered by the jwy, 

180 there must be certainly an element of malice. There must malice 
in fact, and I fail, I do not see in this case where any malice has been 
shown whatsoever, either through the Exhibits 5 and 5A, or the actions 
of the employees of the defendant corporation that have been witnesses 
here or that have been named by the witnesses or the plaintiff in their 
direct examination. 

Certainly, this is not a case where it should go to the jury for them 
to speculate as to whether there was malice or was not malice. There 
is no indication here that there was. An investigation was, of necessity, 
brought about by the actions of Mr. Dewey in going forward with the mat- 
ter, advising Buffalo, putting a spot on the car, advising the detective 
agency in Buffalo, etc. 

Naturally, from that, when it came to our attention an investigation 
had to be made. One office had to notify the other where the interest was, 
but there is not the least semblance, in our judgment and opinion, that 
there was any malice indicated in it, that there was due to us and the car 
was the security for the $275 ar thereabouts. And we were interested 
to that extent and to that extent only. 

But to say or feel or to attempt to prove or have the jury speculate 
that the gentleman that testified last from Buffalo or either of the boys 
that occupied those positions in this office had any malice against this 

181 plaintiff is certainly farfetched and it is carrying it to the extreme. 
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(Whereupon, Mr. Shifflette presented argument in Support 


of his motions.) 


182 MR. HARTSHORN: Your Honor, I don't want to go into too much 
detail. I feel that I would have to make a closing argument to analyze 
this evidence in this case, to express my feelings as to whether or not 
this is a malicious case. Now, the defendant has gone into the same 
cases that he argued with reference to the privileged communication. 

Now, the law in D. C., as the Globe Furniture Company case sets 
out, in the libelous slander case, requires actual malice, or at least it 
has to be so gross that it creates actual malice. | 

THE COURT: Why do you say you are entitled to punitive damages 
in this case? | 

MR. HARTSHORN: There's two cases in which I have cited before 
would justify there, Ernest A. Jackson versus General Motors Acceptance 

Corporation, which was decided by the Municipal Court of Appeals. 

THE COURT: The Municipal Court of Appeals’ opinion are not 
binding on this Court. The Court respects those opinions, but they have 
no legal weight in this Court. | 


(Whereupon, Mr. Hartshorn presented argument against the 


motions.) | 


183 THE COURT: What does this have to do -- 

MR. HARTSHORN: Show's malice. | 

THE COURT: Let me finish my question. What does all of this 
reciting of evidence have to do with punitive damages? L asked a very 
simple question. What do you say entitles you to punitive damages? 

MR. HARTSHORN: The malice that this evidence creates, definite 
trend of malice, in my opinion, inthis case. I don't think there could 
be a more malicious taking of a man's automobile than in this case. I 
can't conceive of another situation in which a wrongful conversion of a 
man's property could be made under color of authority that could be more 


vicious than this case, Your Honor. 
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I think it sustains the case of malice and it also sustains the truth 
that in this case was wrongfully repossessed under the authority or in- 
structions or the instrumentality of the General Motors Acceptance Corpo- 
ration. 

THE COURT: Anything further? 

MR. SHIFFLETTE: No, Your Honor. 

THE COURT: The Court will deny the defendant's motion for a 
directed verdict on the second count. Iam going to deny the defendant's 
motion to strike the claim for punitive damages and submit the issue to 
the jury of whether they find in the case the conduct of the defendant was 
malicious, wanton, or with any disregard of the rights of the plaintiff. 

184 I will instruct the jury to make separate findings if they find for 
the plaintiff as to the amount for compensatory damages and as to the 
amount of punitive damages, if any, in order that we will have a break- 

down on damages if they award them. 

What is the prayer that you want to submit? 

Do you have any objection to defendant's requested instruction No. 
2 as this document is identified? 

MR. HARTSHORN: Yes, I do, Your Honor. » 

THE COURT: I object to the last phrase of that sentence, that 
such conduct must be clearly established on the grounds that it’s vague 
and the preponderance of the evidence does not clearly establish. The 
jury might not go beyond a reasonable doubt. We are not trying a 
criminal case. 

THE COURT: What do you say to the.objection? 

MR. SHIFFLETTE: I have taken this as the law from the cases that 
I have cited there. I think I read that fact, Your Honor, in one of those 
cases. I feel it is all right as written. 

THE COURT: The Court will strike the words, “clearly established," 
and add the words, “by a preponderance of the evidence," and will grant 
the prayer in its amended form. 

I think we will take a short recess before you make your closing 


arguments. Do you gentlemen want to use the lectern in making your 
arguments to the jury? 





MR. HARTSHORN: No. 
185 MR. SHIFFLETTE: No. 
THE COURT: Then I would suggest again in the interest of facilitat- 

ing the work of the reporter that you don't roam all over the courtroom 








in making your closing arguments, because when you turn your back to 

the jury and the reporter, she often has difficulty in hearing what you say. 
(Whereupon, a short recess was taken.) ! 
(The jury returned to the courtroom and the closing argu- 


ments of Mr. Hartshorn and Mr. Shifflette were presented.) 


186 THE COURT: Ladies and gentlemen of the jury, the Court is now 
required to instruct you as to the law that will govern you in reaching 


| 
your verdict in this case, and you must, of course, accept the law as it 


is outlined to you by the Court. 

I want to explain to you jurors, because some of you are strangers 
to me insofar as my having seen you in the jury box this month is con- 
cerned, that we judges of this Court have the right to comment on the 
evidence. : 

This means that the judge in this type of case has the right, if he 
sees fit to exercise it, to advise the jurors of the’ witnesses that the judge 
believes and how much he believes them, to advise the jurors of what 
facts he believes have been established by the evidence, and otherwise to 


inform you completely and fully of his views of the case and the evidence, 





provided, however, that the judge says to the jurors, "Of course, you 
must not be influenced by what I say about the case." ! 

It has been my philosophy for a long time that it's improper for a 
judge to attempt to influence a jury by telling them his views of the case 
and I think it's almost hypocrisy when the judge smiles and says, "I have 
told you what I think the evidence proves, but, of course, you musn't be 
influenced by what I say." ! 

187 As a result, in the course of this charge, when I come to the matter 





of the credibility of the witnesses and point out what your responsibilities 
are, I want you to realize that the Court has the right, if it wanted to do 
| 


| 
| 
| 
| 
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so, to tell you which of the witnesses the Court believed and to give you 
the reasons for that belief. 

But I think under our system of jury trials in which the litigants 
are told that they are to have the verdict of a jury, that the jury should 
not be influenced in matters of fact by the Court's views of the case. 

Of course, you are bound to accept the Court's views and instruc- 
tions as to what the law of the case is in each situation. In the course 
of my charge to you, I may have occasion to refer to some of the evi- 
dence in the case. 

Remember that the Court's recollection of the evidence is not bind- 
ing upon you. This means that it is your recollection of the evidence, 
and your recollection alone, which must govern you in reaching your 
verdict in the case. 

Consequently, if I refer to any of the evidence in the case, and my 
recollection differs from your recollection, then you must be guided by 
your own recollection of the evidence. 

Similarly, in the closing arguments of the attorneys, they have 
referred to various items of evidence in the case. Their recollection 
of the evidence is not binding upon you, it again being your recollection 
and your recollection alone which must guide you in reaching your verdict 

188 in the case. 

I will, if you desire after you retire to the jury room, send to you 
all of the exhibits in the case. You are entitled to take the exhibits into 
the jury room, to examine them, to study them, and to draw from them 
whatever conclusions of fact you think are proper within the framework 


of the Court's instructions to you. 


It is your function, your responsibility in this case, as it is in 
every other case in which you may sit, to resolve the evidence and 
arrive at what we call the ultimate or the final facts, and to apply the 
law as I have given it to you to those facts, and then to do justice between 
the parties. 

And I think this is a tremendous responsibility, this responsibility 
of doing justice between the parties. As a matter of fact, you may be 
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interested in the origin of our word "verdict," that we use so frequently 
in the courtroom. : 

The English word "verdict" is derived from two Latin words. The 
first Latin word is "veritas,"' v-e-r-i-t-a-s, which means “truth.” And 
the last half of our English word, d-i-c-t, comes from the Latin word 
“dicto"' meaning “to speak." | 

So that the word "verdict" in English literally means “to speak the 
truth," and that's what you are called upon to do when you come back, into 
the courtroom, to speak the truth as to the rights and the obligations of 
both of the parties to this suit. | 

189 In order to do this, you must, of course, weigh the evidence which 
has been presented here in open court, without bias, without prejudice, 
or without favor towards one side or the other. | 

As jurors, you are the sole judges of the facts. As jurors, you 
are the sole judges of the credibility of the witnesses. | 

This means that you must determine which witnesses you will be- 
lieve, and to what extent you will believe each witness. In determining 
how much credibility, how much credence you will give to the testimony 
of each witness, you have the right to consider the demeanor of the 
witness on the witness stand, his manner of testifying, whether he im- 
presses you as having an accurate memory and recollection of the facts 
about which he is testifying, whether the witness impresses you as a 
truth-telling individual, and whether the witness has any interest in the 
outcome of the case. | 

Moreover, you have the right in the jury room to bring into your 
consideration of the credibility of these witnesses, any other factors that 
you have heretofore found important in reaching your determinations as 
to whether people are or are not telling the truth. | 

What does this mean? This means that as we walk along what is 
described in the courtroom as the rocky pathway of life, we, because of 
our constant contact with various people, develop little tests which we 

190 apply from day to day to people's conduct, to determine whether 


they are or are not telling us the truth. And as we grow older and more 
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experienced, we develop a set of standards by which we appraise the 
veracity of our neighbors, our friends and anyone else with whom we 
come in contact. 

You have the right in the jury room in considering the credibility 
of these witnesses to apply to their testimony any test that you have found 
reliable in determining whether a person is speaking the truth or speak- 
ing a falsehood. 

In this case, I believe that your major problem is going to be to 
determine which of the witnesses you are going to believe and to what ex- 
tent you are going to believe them. 

Obviously, you cannot accept the testimony of the plaintiff's witness, 
Edward Dewey, completely and entirely, and also accept the testimony of 
the defendant's witness, Roy Ellis, completely and entirely. 

The testimony of these two men is in substantial conflict on material 
points in the case and it is for you to determine to what extent you will 
believe each of these witnesses. 


If you find that any witness wilfully testified falsely, as to any 


material fact concerning which the witness could not possibly be mistaken, 
you are then at liberty, if you deem it desirable to do so, to disregard 
the entire testimony of that witness or any part of the testimony of that 
witness. 

You are not to be influenced by the number of witnesses who. have 

191 testified for one side or the other. As TI recall in this case, one 

litigant had four witnesses and the other, three witnesses. 

Obviously, you can't count the witnesses on each side and award 
your verdict to the side that produced the larger number of witnesses. 

If law suits were to be decided this way, we would very quickly 
reach a case in which we would never finish the trial because in the ef- 
fort to outdo the other side, one side would have a chain of witnesses 
that would outlive the Court and the jurors. 

Remember, then, that you don't count the witnesses who testified 
for each side, but, rather, you weigh the testimony of each witness. 

You should not arbitrarily disregard the testimony of any witness. 
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You are instructed that the testimony of one witness entitled to full credit 
is sufficient for the proof of any fact, and may justify a verdict even if a 
number of witnesses have testified to the contrary, if, upon the whole 
case, and in considering the matter of the credibility of the witnesses as 
I have explained that term to you, you should decide after weighing all 
the various factors of evidence that there was a balance of probability 
pointing to the accuracy and the honesty of that one witness. 
You should not consider as evidence in the case, anything which 
192 the Court has rejected. In the course of this trial, which is now 
going well into its third day, the Court has had occasion to reject 
certain exhibits in evidence. The Court has been required to sustain 





certain objections to the evidence. 
When the Court sustains an objection to evidence, the Court's action 

causes that item to pass completely out of the case, and you should not 

try to guess what the answer might have been to a question to which the 

Court sustained objection, nor should you let any element iof conjecture 

as to documents rejected from the case enter into your deliberations. 





It is, I repeat, your duty, your sole responsibility to resolve any 
conflicts of evidence in this case. The burden of proof is upon the 
plaintiff to sustain his aspect of the case by what we call a fair preponder- 
ance of the evidence. | 

What does this mean? The term, "preponderance of the evidence," 


means such evidence as when weighed with that opposed to it, has the 
more convincing force. ! 


This may sound a little complicated,a little involved. I have told 
some of you who have participated in an earlier case, that it's easier to 
illustrate the meaning of "preponderance of evidence" than it is to define 
it. 

Imagine, when you go into the jury room, that you have before you 





an apothecary scale. An apothecary scale is that type of scale which you 

sometimes see in drug stores, in which two trays are hung in equal 

balance. 
193 Imagine, or visualize, in the jury room, that you label the left hand 
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tray, the plaintiff's tray; label the right hand tray, the defendant's tray. 
Place into the left hand tray all of the evidence in the case which 
favors the plaintiff's side of the case, giving to that evidence the weight 


that you believe it should receive. 
Place all of the evidence that favors the defendant's side of the 
case in the right hand tray, again giving the evidence the weight that you 


believe it should receive. 

If the left hand tray goes down, that is, if the plaintiff's evidence 
outweighs the defendant's evidence, then your verdict should be for the 
plaintiff. 

If, however, the right hand tray goes down, that is, if the defen- 
dant's evidence outweighs the plaintiff's evidence, then your verdict should 
be for the defendant. 

If, however, when you have all of the evidence from.both sides, or 
for both sides of'the case, in the two trays, the trays remain in equal 
balance, then your verdict must be for the defendant, because the plain- 
tiff has not maintained his burden of proof. 

A party has succeeded in carrying the burden of proof on an issue 
of fact, if the evidence favoring his side of the question is more convinc- 
ing than that tending to support the contrary side and if it causes you, the 
jurors, to believe that on that issue the probability of truth favors that 
party. 

194 Now, briefly, what is this case all about? As you know, when we 
started the case, you were told that the plaintiff brought an action in two 
counts, in the first count of which he charged that he had been libeled. 

The Court ruled, as a matter of law, when the plaintiff finished 
his case, that he had not established a case of libel and I ruled that mat- 
ter out of the case. 

Remaining for your consideration is the second count of the plain- 
tiff's complaint in which he charges that the defendant wrongfully repos- 
sessed his automobile. 

The plaintiff says that the conduct of the defendant in taking his 
automobile was characterized by wantonness, by wilfulness, by some 
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spirit of malice, and he asks you to award him both compensatory 
damages and punitive damages. i 

I will explain the difference in these two types of damages in just 
a few minutes, but the plaintiff says that he was wrongfully deprived of 
his automobile and that as a result of the injury which was done to him, 
he asks that you award him compensation in the amount of $5, 000. 

I must point out that this reference to $5,000 in the case, in the 
pleadings in the case, is not evidence of the damage, but only as an al- 
legation of the amount of his damages. 

The burden of proof is upon the plaintiff in the case to prove by a 
preponderance of the evidence all of the elements which establish his 
damage. | 

195 In a situation of this kind involving an automobile and an automobile 
finance company, both parties have certain rights. The plaintiff has the 
right to the possession and use of his car as long as he complies with the 
terms of the contract under which he purchased the car. : 

In this case, there is no allegation that the plaintiff had not complied 
with the terms of the sale of the car. In other words, there is no allega- 
tion, no charge, that he was delinquent in his payments. | 

On the other hand, the General Motors Acceptance Corporation, as 
a finance company, has a legal right to protect the investment that it has 
in the car. 


The defendant in this case is entitled to protect its right to the pos- 


session of this car through its investment. It is required in protecting 
its investment to exercise the prudence, the ordinary prudence that a 
person of reasonable prudence would exercise in the conduct of his own 
everyday affairs. ! 

In other words, the defendant must reconcile its right to protect its 
investment or its interest in the car with its obligation to afford the plain- 
tiff the right to the possession and the use of the car as = as he is not 
in default under the terms of his contract. | 

We have in the eyes of the law two different types of arranes which 


may be claimed in cases of this kind. One type of damages is called 
| 
| 
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196 “compensatory, '’ which means an award that will compensate the 
plaintiff for the losses he has suffered in a particular case. 

There is another type of damage known as "exemplary" or "punitive" 
damages. These damages are allowed not as compensation, but as a 
punishment for a wrong which is wilfully and maliciously done. 

Punitive damages are allowed because of the motive of the defen- 
dant or of the wanton or aggravated nature of his conduct. 

You are instructed that if you find for the plaintiff in this case, and 
if you find compensatory damages for him, and if you are considering the 
question of exemplary damages, that you cannot award exemplary damages 
in the case unless you find that the acts of the defendant's agent or agents 


were unlawful, partaking somewhat of a criminal or wanton nature, and 


that they were characterized by wilfulness, wantonness, or aggressive 
acts or one accompanied with such malice as implies a spirit of mis- 
chievousness and such conduct must be established by a preponderance 
of the evidence. 

I have instructed you upon this matter of damages because you may 
need these instructions in your deliberations. The fact that the Court 
defines the nature of the damages and explains them to you does. not mean 
that I believe you should find for the plaintiff in the case. 

In other words, I instruct you upon the subject of damages because 

197 IT am required to instruct you upon all of the law in the case, and 
you must not conclude because I do instruct you on the subject of damages 
that I have any feeling that your verdict should be for the plaintiff. 

If you find for the plaintiff, the amount of your verdict is left to 
your sound discretion, but your award must be just and reasonable and 
must be based upon the evidence introduced. 

The fact that the defendant in this case is a corporation, the 
General Motors Acceptance Corporation, should in no manner prejudice 
you in your deliberations or in your verdict. 

In a court of justice, jurors may not discriminate between corpora- 
tions and natural individuals. In the eye of the law, a corporation is an 
individual, is an entity that has identity and personality. 





| 
| 
| 
| 
| 
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A corporation is entitled to the same careful consideration as is a 
private person in the course of a, jury's deliberations. : 

Your verdict in this case must be a unanimous one, which means, 
of course, that all 12 of you must concur in your verdict. | 

If, in the course of my instructions to: you, I have stated any point 
in varying ways, no emphasis thereon is intended by me and none must be 
inferred by you. 

For that reason, you should not single out any individual sentence 
or any individual point or instruction and ignore all the others, but, rather, 

198 you should consider all of the instructions as a whol and regard 
each in the light of all of the others. 

You are instructed that if during the course of this trial, the Court 
has done or said anything which has suggested to you that the Court is 
inclined to favor the claims or the positions of either party, you will not 
permit yourself to be influenced by any such suggestion. | 

Sometimes in the course of a trial, the judge is required to rule 
more frequently in favor of one side or the other, or especially on the 
matter of objections, and occasionally the jurors think because the judge 
appears to rule against one lawyer more than he does against the other 
that the judge has some idea that the right is on that side of the case. 

Obviously, the Court has not done or inferred anything that should 
lead you to believe that the Court favors the position of either of the 
parties in this case. | 

The evidence in the case has not been too complicated. Tam 
confident that you will be able to reach a fair and a just verdict in this 
case. : 

In this regard, I want to point out to you that it is unwise for a 





juror immediately upon entering the jury room to announce a very 
determined stand for a particular verdict. | 
If this is done, the juror may hesitate to recede from that well- 
announced position, even though he may become convinced from hearing 
199 the arguments of other jurors that his position is an ‘erroneous one. 
Consequently, I say to you that each of you must decide this case 
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as you think it should be decided. You shouldn't change your position 
on any point in the case solely for the purpose of reaching a verdict. 
But, at the same time, you should listen to the discussion of your fellow 
jurors, with a desire to be convinced. 

If there is some point in the case that causes you some trouble, 
and if this point does not make any impression upon a majority of the 
other jurors, you should carefully examine your own position and seek 
to determine why this point is so important to you when it has not made 
a similarly emphatic impression upon the minds of your other jurors 
who are equally sincere and who are equally intelligent with yourself. 

If you reach a verdict for the plaintiff in this case, the Court 
wants you, in awarding damages, if you award punitive, that is, punish- 
ment damages, to distinguish between your compensatory damages and 
your punitive damages. 

In other words, when you return to the courtroom, the Clerk is 


going to ask your foreman whether you find for the plaintiff or the de- 


fendant. 

If you say, ‘For the defendant,‘ that terminates the inquiries 
from the Clerk. If, however, you say you find for the plaintiff, the 
Clerk is then going to ask your foreman in what amount you find com- 

200 pensatory damages for the plaintiff, and the foreman will announce 
your verdict. 

The Clerk will then ask your foreman whether you:find for the plain- 
tiff for exemplary or punitive damages, and if the answer is "Yes," the 
question will be, "In what amount?" 

In other words, the fact that you find compensatory damages for 
the plaintiff does not mean that per se you have to also find in his favor 
on the question of punitive damages. 

Will counsel come to the Bench? 

(At the Bench) 

THE COURT: Does the plaintiff request any further charge, Mr. 
Hartshorn? 

MR. HARTSHORN: No. 
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THE COURT: Do you have any objection to the charge as given? 

MR, HARTSHORN: No. 

THE COURT: Does the defendant request any further charge? 

MR. SHIFFLETTE: No. 

THE COURT: Do you have any objection to the charg as given? 

MR. SHIFFLETTE: No. 

MR. SILL: No. 

THE COURT: Very well. 

201 (In Open Court) 

THE COURT: We have not had any serious virus infection or other 
disabling accident on the part of the first 12 jurors selected. It is, con- 
sequently, unnecessary to further utilize the service of the alternate 
juror. You may step down at this time. You may also be excused for 
lunch, to return to the Jurors' Lounge at 1:30 p.m. DK 

Upon reaching the jury room, you will select one of y your members 
to serve as foreman. The foreman will preside at your deliberations 
and speak for you in advising the Court of your verdict. ! 

I repeat that you may have any or all of the exhibits sent in to you, 


if you want them. Merely indicate to the Marshal at the door that you 


desire the exhibits. | 
I am going to ask the Marshal to take you to lunch in the next few 
minutes. You may, if you desire, wait for the election of your foreman 
until after lunch, if that seems to be a convenient way to proceed. 
The jury may retire, Mr. Marshal. | 
(Whereupon, the jury then retired at 12:30 p. m. ) 
| 
(The jury returned to the courtroom at 2:30 p. m. ) 
DEPUTY CLERK: Mr.Foreman, has the jury agreed upon a 
verdict? 
THE FOREMAN: Yes, it has. 
202 DEPUTY CLERK: Do you find for the plaintiff, Edward B. 
Froelich, or for the defendant? 
THE FOREMAN: We find for the plaintiff. 
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DEPUTY CLERK: In what amount do you find compensatory 
damages for the plaintiff? 

THE FOREMAN: We find in the amount of $150. 

DEPUTY CLERK: Do you find for the plaintiff for exemplary or 
punitive damages? 

THE FOREMAN: We do. 

DEPUTY CLERK: In what amount? 

THE FOREMAN: $2,500. 

DEPUTY CLERK: Members of the jury, your foreman says that 
you find for the plaintiff, Edward B. Froelich, in the amount of $150 on 
compensatory damages against the defendant and in the amount of $2, 500 
for exemplary or punitive damages against the defendant and that is your 
verdict, so say you each and all. 

THE JURY: We do. 

THE COURT: Ladies and gentlemen of the jury, you are excused 
to return tothe Jurors’ Lounge. 

MR. SHIFFLETTE: If it please the Court, there is a possibility 
that further moves or appeal may be made, and we wonder. if it wouldn't 
be best to compound the exhibits here so that we have ready access to 
them. tI believe most of them come back to the plaintiff. 

203 THE COURT: The Clerk will keep the exhibits until counsel on 
both sides signify that they need no longer be retained. 

MR. SHIFFLETTE: Thank you very much. 


(Whereupon, the proceedings in the above case were 
concluded. ) . 





| Filed May 5, 1959] 
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| Pltf's. Ex. 5A 
| (back) 
INSTRUCTIONS TO ORIGINATING BRANCH 


Prepare Form 582 in Triplicate. Original and Duplicate to be mailed to the Branch for which it is intended. The 
Triplicate copy will be filed in the collection folder. 





If Filing or Recording in public record requested, attach filing copy of contract. 


If delinquent interest should be collected on paid instalments, show number of days and amount in B/R Section 
or Instructions. 


| 

If- liquidation by collection in full or repossession is requested: | 

Give close-out figures in detail. | 

Make sure spaces for auto License and Key numbers are filled in; also furnish any other available descriptive 
information, such as color. 


Outline title clearance requirements in state of origin 
. Attach any documents which may be required to carry out instructions. 


INSTRUCTIONS TO RECEIVING BRANCH: ACTION 


Complete inspection of auto including make, model, type, year, motor number or serial number and license number. 





File or Record in public record where circumstances indicate advisability. 


If repossession is made: : 
A. Complete in detail both sides of Form 591, Repossession Report, (retain Receipt for repossessed car). 
B. Forward Form 511 if repossession is sold: | 


| 
Representative should prepare all reports in duplicate, forwarding originals to the Originating Branch and dupli- 
cates to his own branch. | 
If car is not repossessed, obtain new complete customer's statement in duplicate and forward original to the 
Originating Branch. | 


ACTION TAKEN 





Today we received a telephone call from our Buffalo, New York Branch 
advising they had inquiries from the Fedettal Narcotic Bureau as to 
whether or not we were interested in the collateral carried under 

this contract. It is our understanding that our customer has been 
picked up. hy the narcotic avthorities in Washington, D.(.. The 
‘collateral is in possession of the police and the individual who- - 
has the information regarding the car is Detective F. Dewey telephone 
number Hemlock 1;2750. | 


Oub outstanding balance is $26.60 and the next payment matures May 10th 
in the amount of $52.92. It is believed that prompt contact with - 

Detective Dewey will enable us to obtain possession of the car which 
we mone do before ‘the Federal Authorities confiscate the unit. 


PLEASE HANDLE IMMEDIATELY. 


| 
| 
| 
| 
| 
| 





PLAIN IFF'S EXHIBIT NO. 
| Filed May 5, 1959] 
ENTRY IN THE POLICE REPOSSESSION 
LEDGER, MARCH 19, 1957 TO MAY 29, 
1957 

Saturday, May 11, 1957, '53 Ford Missouri 103 893 
Edw Froelic, 215 Oh, SW, GMAC Buffalo, NY 
HE 4-27-50,/Tibbs Oper 62, 319 am 


[ Filed January 29, 1959] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 27th day of 
January, 1959, before the Court and a jury of good and lawful persons 
of this District, to wit 

5 * * *x x 

who after having been duly sworn to well and truly try the issues 
between Edward B. Froelich, plaintiff, and General Motors Accpetance 
Corporation, defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 29th day of January, 1959 
that they find the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the premises is the 
sum of $150 compensatory damages and $2,500 punitive damages. 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of $150 compensatory damages and $2,500 
punitive damages. 
By direction of: 
Edward A. Tamm, Judge 


[ Clerk's signature] 
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[ Filed February 6, 1959] 


MOTION FOR A NEW TRIAL OR MOTION | 
FOR JUDGMENT NON OBSTANTE VERE-. 
DICTO | 


Comes now the defendant, through its attorneys of record, and 





moves this Honorable Court for a new trial, or in the alternative, a 
motion for judgment non obstante veredicto, in the above entitled cause 
and for reasons states as follows: 


The verdict is contrary to the law. ! 
| 


The verdict is contrary to the evidence. | 

The verdict is contrary to the weight of the evidence. 

The amount of the verdict is excessive. : 

It was error for the Court to fail to direct a verdict 
in favor of the defendant at the close of the plaintiff's case. 

6. It was error for the Court to fail to direct a verdict in favor 
of the defendant at the close of the evidence. : 

7. It was error for the Court to fail to instruct the Jury that 
under all the evidence in the case it could not consider or assess 
punitive damages against the defendant. : 

8. It was error for the Court to fail to instruct the Jury that in 
its consideration of the case it should disregard plaintiff's Exhibits 
Nos. 5 and 5(a) for all purposes. | 

9. It was error for the Court to fail to strike fromh the evidence 
and the whole case plaintiff's Exhibits Nos. 5 and 5 (a). | 

10. It was error for the Court to refuse to permit defendant's 





witness, R. L. Bentley, to testify as to information given to him by a 
third person or persons which led to his telephone call (Plaintiff's 
Exhibit No. 5) to the Washington, D. C. office of the defendant. 

11. The verdict of the Jury awarding plaintiff $150.00 compens- 
atory damages, and $2500.00 punitive damages is indicative of the fact 
that its consideration of plaintiff's Exhibits Nos. 5 and 5(a) resulted in 
prejudice, bias, incitement and resentment against the defendant and 
the stated Exhibits should have been excluded from the case. 

There is attached hereto and made a part hereof Points and 


| 
| 
| 
| 
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Authorities in support of the stated Motions and it is respectfully 
requested that the Court consider the same. 
| Respectfully submitted, 


/s/ James E. Shifflette 
Norman E&. Sill, and 
James E. Shifflette, 
Attorneys for Defendant 


[ Certificate of Service] 


[ Filed February 13, 1959] 


REPLY TO DEFENDANT'S MOTION FOR 
A NEW TRIAL OR MOTION FOR JUDG- 
MENT NON OBSTANTE VEREDICTO 


Comes now the plaintiff, EDWARD B. FROELICH, by and 
through counsel, in reply to the above-cited motions, and objects to 
same, and moves the Court to overrule same motions for the following 
reasons: 

1. The verdict is completely supported by the law, the evidence 


of record and consistent with the weight of evidence. 


2. The amount of the verdict is not excessive and the facts of 
this case amply support the jury's finding of punitive damages in the 
amount of $2,500.00 

3. There being a question of fact to submit to the jury, the 
Court did not err in failing to direct a verdict in connection with Count 
Two, either at the close of plaintiff's or defendant's evidence. 

4. The Court properly instructed the jury on the elements of 
punitive damages and substantially in accord with the defendant's own 
request without objection. 

5. The Court properly allowed plaintiff's exhibits 5 and 5(a) 
to remain as part of the evidence, submitting same as part of the evi- 
dence of the cause to the jury as same established motive and connected 
defendant with witness Dewey and his agents with the defendant, thus 
being both relevant and admissible was admissible as evidence for the 
plaintiff. 
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6. The telephone conversation between R. L. Bentley anda 
third person, not established to be an agent of plaintiff or SIGE 
was hearsay and properly excluded. 

7. The verdict of the jury did not indicate that consideration of 
plaintiff's exhibits 5 and 5(a) resulted in prejudice, bias, incitement 
and resentment; but rather, said exhibits along with all the other evi- 
dence of record clearly and convincingly established a wahton and 
malicious taking of plaintiff's automobile without the slightest color of 
right, and that such taking was properly attributed to the defendant. 
The jury's award of punitive damages was reasonable and proper under 
the circumstances of this case and sufficient only to be a deterrent of 
future similar acts. : 

WHEREFORE, plaintiff having fully replied to the said motions 
of the defendant requests that the said motions be overruled and denied. 

Respectfully submitted, | 


/s/ Roland D. Hartshorn _ 


Attorney for Plaintiff 
[ Certificate of Service] 


[ Filed March 9, 1959] 
. MEMORANDUM OPINION : 
The defendant filed a motion for a new trial or motion for 


judgment non obstante veredicto. The Court will deny this motion. 

In so far as punitive damages are concerned, the Court observes 
that undoubtedly the inter-office communication of the defendant was 
conditionally or qualifiedly privileged. There is in this case, however, 
sufficient evidence from which the jury might find that the defendant 
acted in wanton disregard of the plaintiff's rights. The defendant, 
through its agents and employees, had received some information 
indicating that the plaintiff had been arrested by the police on a narcotics 
charge. This information was completely false, but the defendant 
through its employees made no effort whatsoever to verify the informa- 
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tion. From the evidence, the jury therefore could conclude that the 
defendant acted in wanton disregard of the plaintiff's rights in seizing 
and concealing his automobile without first having made some effort to 
verify the mis-information in the defendant's possession. Upon this 


ground, the Court believes that the awarding of punitive damages is 


proper. 
/s/ Tamm, J. 
dated 5/9/59 


[ Filed March 9, 1959] 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon the coming on for hearing of the motion filed herein by 
defendant for a new trial, it is this 9th day of March, 1959, 
ORDERED that said motion be and the same is hereby overruled. 
By direction of 
Edward A. Tamm, Judge. [ Clerk's signature] 


[ Filed April 3, 1959] 
NOTICE OF APPEAL 

Notice of appeal is hereby given this 3rd day of April, 1959, 
that General Motors Acceptance Corporation hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 29th day of January, 1959, in 
favor of Edward B. Froelich against said General Motors Acceptance 
Corporation. 


Norman E. Sill, and 
James Shifflette 


Attorneys for defendant 
By Norman E. Sill 
[ Certificate of Service] 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented are: 
| 


I | 
Whether communications between employer and employees, or 
interoffice official communications of appellant, made within the regular 
course of business and the employees’ scope of employment, exclusively . 
for business purposes and in the interest of the principal, are admissible 


in evidence when material and relevant. | 


I 


Whether a Police Repossession Ledger, a book of routine clerical 
entries, kept in accordance with orders of a superior on a daily basis, 
recording facts for a legitimate police purpose, is a shop book record 
and admissible as such. : 

III | 

Whether punitive damages are justified when the evidence shows a 
willful, wrongful and malicious taking, under color of repossession, of 
appellee's automobile without his knowledge or consent where the taking 
is manifested by wanton indifference to appellee's property rights and is 
authorized, approved and/or ratified by the appellant and its responsible 
local managers. | 
| 


Vv | 


Whether punitive damages in the amount of $2, 500.00 are exces- 
sive as a matter of law. | 
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UNITED STATES COURT OF APPEALS 
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No. 15,145 


GENERAL MOTORS ACCEPTANCE CORPORATION, 
i Appellant, 


EDWARD B. FROELICH, 


APPEAL bon THE UNITED STATES DISTRICT COUR 
OR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 





This is an appeal from a judgment in favor of appellee-plaintiff 
entered in the United States District Court for the District of Columbia 
upon a verdict of a jury after trial before Honorable Edward A. Tamm, 


presiding judge, the verdict of the jury being in the sum of $150.00 com- 
pensatory damages and $2,500.00 punitive damages. | 
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Appellee claimed that he was damaged by appellant-defendant when 
appellant's agents and employees, within the scope of their employment, 
willfully, wrongfully, intentionally and without the consent or knowledge 


of appellee, took appellee's automobile under the guise of repossessing 


same. 


The evidence established that Edward Dewey, a private detective, 
received information that appellee's automobile appeared abandoned, and 
in the due course of events, passed this information to Richard L. 
Bentley, appellant's Special Collection Manager in Buffalo, New York, 
on or about May 8, 1957 (JA 10, 14, 101, 102). Bentley determined 
that appellant's Springfield, Missouri, office held the lien contract and 
notified them, passing their oral instructions to the Washington, D. C., 
office (JA 103, 104; Pl. Ex. 5). These instructions were given to Roy 
G. Ellis, appellant's local field agent, for action and on May 10, 1957, 
he authorized said Dewey to pick up appellee's automobile, same being 
accomplished in the early morning hours of May 11, 1957 (JA 15, 44, 46; 
Pl. Ex. 6A). | Eventually, on May 13, 1997, appellee recovered said 
automobile which had been damaged and pilfered (JA 82). John J. 
Garber, Special Collection Manager in Washington, D. C., for appellant 
corporation, identified Plaintiff's Exhibit 5A as an interoffice assignment, 
used by appellant corporation in the usual course of business to com- 
municate information and instructions (JA 45). Said exhibit (Pl. Ex. 5A) 
was received in duplicate, the first copy going to the field representative 
(JA 52). Said Garber and Ellis acknowledged responsibility in the taking 
of appellee's automobile (JA 56, 100). 
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| 


SUMMARY OF ARGUMENT 


Communications between appellant's agents and employees, who 


were acting within the scope of their respective employment and in 
furtherance of the appellant's business, are admissible in evidence. 


Books, records and memorandums kept in the regular course of 
employment in a manner reflecting that they are merely routine clerical 
entries of events are admissible in evidence as an exception to the Hear- 


say rule. 


Punitive damages are allowable in a case of wrongful and unjustified 
repossession of an automobile and the issue of liability of appellant was 
properly submitted to the jury upon the basis knowledge, consent, author- 
ization, ratification, motivation, corporate gain, secretive conduct, and 
wanton and reckless disregard of appellee's property rights. Punitive 
damages under these circumstances were not excessive. | 


~~ | 
SOS ee | 


ARGUMENT 


The communications before the Court (Pl. Ex. 5, 5A) were made 
and transmitted in the ordinary and usual course of appellant's business 
and in furtherance of appellant's interests. GMAC form 582 was an of- 
ficial corporate form. ! 

Reports of corporations to employees and vice versa are not priv- 
ileged communications and are admissible in evidence, provided they 
are relevant and material to the issues and might shed light upon the 
questions of malice and intent. 70 Corpus Juris, Witnesses, p. 378; 
Bryant v. Hartford Fire Insurance Co., 159 So. 685, 230 Ala. 80, 84; 
United States v. Bales Containing Wool, 56 F. 2nd 736, 738. It has 
been held in the lower Courts that under the law of the United States in- 
admissible privileged communications are limited to those communica- 
tions which are privileged and confidential such as communications be- 
tween attorney and client, clergyman and penitent, phys ician and patient, 


‘ 





4 


and certain government officials; and that communications between em- 
ployer and employee do not fall within these categories. United States 
v. Keeney, (D.C., D.C.), 111 F. Supp. 233 (reversed 94 U.S. App. 
D.C. 366, 218 F. 2nd 843 on other grounds of special privilege created 
by Act of Congress for United Nations officials); Robertson v. Com- 
monwealth, 181 Va. 520, 25S.E. 2nd 352, 146 A.L.R. 966, 978-983; 
58 Am. Jur., Witnesses, Sec. 548. 


eae Sie nceninanatanoaaant 


Appellee’s Exhibit 6A, a Police Repossession Ledger, was admis- 


sible in evidence under the Federal Shop Book Rule, 28 U.S. C.A. 1732, 


as the evidence established that the said ledger was kept contemporane- 
ously with the events recorded, that it was kept in the usual and routine 
course of business, that the entries themselves were routine clerical 
entries, that it was kept pursuant to official orders, that it served a 
legitimate purpose in the business of the Police Department in that it 
supplied information which would eliminate the necess ity of unwarranted 
investigations in that it recorded facts concerning repossession of auto- 
mobiles by finance companies and other removals of automobiles from 
the public streets (JA 63-73). Thus, the entries pertinent to the case 
at issue were admissible to prove the facts related therein, subject to 
weight and sufficiency as determined by the jury. Cases cited by ap- 
pellant confirm this admissibility. In New York Life Insurance Co. v. 
Taylor, 79 U.S. App. D.C. 66, it was held that purely clerical entries 
are admissible as shopbook records. Cancarella v. Fyfe, 171 F. 2nd 
419 merely held that a special police report of an accident, obviously 
not a routine clerical entry, was not a shopbook record. 


Appellant’ is liable to appellee for punitive damages for the wrong- 
ful taking of appellee's automobile. The facts show that appellant's 
agents, acting within the scope of their employment, activated and ac- 
complished the willful, wanton, malicious and unlawful seizure of appel- 
lee's automobile upon false, unfounded, and unverified information of an 
unknown source. The nature and circumstances of the taking and disposi- 
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tion of said vehicle warranted submission of the case to the jury. Deci- 
sions of the Municipal Court for the District of Columbia, while not bind- 
ing precedents upon this Court, have affirmed judgments of its lower 
courts for compensatory and punitive damages in cases of wrong repos- 
session of automobiles. Columbia Finance Co. v. Worthy, (D.C. Mun. 
App.), 141 A. 2nd 185; Jackson v. GMAC, (D.C. Mun. App.), 140 A. 
2nd 699. In Lake Shore & Michigan Southern Railway Co. v. Prentice, 
147 U.S. 97, 37 L. Ed. _, cited by appellant, the Court, at p. 107, 
stated in part: | 





"'---the doctrine is well settled that in actions 
of tort the jury, in addition to the sum awarded by 
way of compensation for the plaintiff's injury, may 
award exemplary, punitive or vindictive damages, 
---if the defendant has acted wantonly, or oppres- 
sively, or with such malice as implies a spirit of 
mischief or criminal indifference to civil obliga- 


tions." 


Appellant further raises the issue of whether the nee of the agents 
are acts of the corporation which would justify the imposition of punitive 
damages. In answer, appellee points out the following circumstances 
as proof in the affirmative: First, the evidence established that one of 
the duties of agent Ellis was to locate and repossess automobiles in 
protection of appellant's interests (JA 52, 57, 58). Second, Manager 
Bentley was a responsible executive occupying the position of Special 
Collection Manager of appellant's Buffalo, N. Y. office, and he initiated 
action within the appellant's organization (JA 101-108, Pl, Ex. 5). 
Third, Appellant's official communication established its desire to get 
possession of appellee's automobile (Pl. Ex. 5A). Fourth, Garber, 





who has testified that such communications many times allow the field 
agent to use his own judgment (JA 54), acknowledged to Dewey that he 
wanted appellee's automobile (JA 58). Fifth, Ellis, on May 14, 1957, 
gave a written acknowledgment which in substance affirms Dewey's 
authority (JA 100). And, sixth, all of the employees concerned, with 
the exception of Ellis, are still employed by appellant. | 
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Ratification of the acts of agents may be concluded from the con- 
tinued employment of the agent. Under the evidence of the case, the 
jury was authorized to conclude that the agents were acting within the 
scope of their employment at all times and in the sole interest of appel- 
lant. Slight acts of approval and ratification are sufficient to justify the 
conclusion that appellant approved and ratified, as well as authorized 
from the beginning, the agent's conduct. 15 Am. Jur., Damages, sec. 
287-292. A principal can participate expressly or impliedly by its 
conduct authorizing or approving it, either before or after it was com- 
mitted. Lake Shore & Michigan Southern Railway Co. v. Prentice, 
supra, p. 114. In the case of Chesapeake and Potomac Tel. Co. v. 
Clay, 90 U.S. App. D.C. 288, 194 F. 2nd 888, cited by appellant, further 
support of liability of the principal for the acts of its agent appears re- 
garding punitive damages where the agents acted maliciously, wantonly, 
oppressively, or with spirit of mischief or criminal indifference to civil 
obligations or where their conduct amounted to a reckless disregard of 
the rights of the other party. 


A corporation is considered an individual in the same manner as a 
natural person. It is obvious that a person cannot say that his right 
hand or his foot acted of its own volition in assaulting another person. 
In like manner, a corporation should not be allowed to make a bare as- 
sertion that its own agent was motivated by personal reasons and not 
carrying out the corporate purpose in a case where there is a complete 


absence of personal gain or interest on the part of the agents; but, 


instead, where it appears that the individual solely benefiting is the 
corporation. (The central nervous system of a corporation is its chan- 
nels of communication and it is just as unlikely for a corporation to say 
that it knew nothing of messages traveling through its central nervous 
system as it is for a natural person to say that he knows nothing about 
the message that traveled down his spinal cord to his foot, activating 
said appendage to assault the victim. In each of these instances, the 
individual concerned approved or ratified the illustrated actions, if they 
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did not in fact originate or order same. There is no other reasonable 
hypothesis save that the acts of the appellant's agents were in fact the 
acts of the appellant. | 


Punitive damages in the amount of $2,500.00 were not excessively 
granted by the jury. As the purpose of punitive damages is to deter the 





wrongdoer from committing similar acts. In this case, the jury's ver- 
dict was moderate. To hold that this verdict was excessive would be to 
inspire future acts of ‘'Frontier Justice," that is, grabbing the security 
and asking questions later. Such conduct then was punished by lynching, 
but here the appellee only urges affirmance of the verdict, It should ac- 
complish the purpose of punitive damages. | 


CONCLUSION 


For reasons set forth above, it is respectfully submitted that the 
trial Court did not err in applying the law; and that there was sufficient 
and substantial evidence to sustain the verdict of the jury and the judg- 
ment of the Court. : 


Respectfully submitted, 
| 


i 
ROLAND D. HARTSHORN 


519 Mills Building 
Washington 6, D. C. 


Attorney for Appellee 
i 








